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FOREWORD

The Fifth Annual Wiley A. Branton-
Howard Law Journal Symposium
Thurgood Marshall: His Life,
His Work, His Legacy*

First of all, I would like to thank Sidley Austin and the Howard
University School of Law for again sponsoring this annual Wiley A.
Branton Symposium, with today’s theme being “Justice Marshall: His
Life, His Work, His Legacy.” 1 would like to express my deepest
thanks to Sheryll Cashin, who served as a law clerk for Justice Mar-
shall—Thurgood—during the 1990-91 term, and who agreed to be our
keynote speaker. I also would like to express my thanks to all who
agreed to participate as panelists—some of whom also have served as
Thurgood’s law clerks. Last, but not least, my thanks to everyone who
took the time out of their busy schedules to attend this symposium.

Thurgood’s relationship with Wiley began in the mid-1950s when
their paths would cross during local and state NAACP conferences.
Their friendship—along with our families—flourished during the Lit-
tle Rock school case. Thurgood would stay at the Branton home in
Pine Bluff or Wiley would stay with us while he would be in New
York. I remember the legal fund bringing the entire Branton family
to New York City for a weekend of relaxation from all the stresses
and strains that the Little Rock case wrought. Thurgood would al-
ways call on Wiley to confer and discuss different cases involving the
South, including many sit-in cases. I remember so many times after
Wiley left us, Thurgood would say, “I wish Wiley were here,” to get
his opinion on one case or another.

Many more memories of Thurgood will be discussed during to-
day’s symposium, so I will end my remarks by quoting excerpts from
one of his last speeches when he received the National Constitution
Center’s Liberty Medal on July 4, 1992:

America must get to work. In the chilled climate in which we live,

we must go against the prevailing winds. We must dissent from the

indifference. We must dissent from the apathy. We must dissent

from the fear, the hatred, and the mistrust. We must dissent from a

* The wife of the late Justice Thurgood Marshall. These opening remarks were given at
the 2008 Wiley A. Branton-Howard Law Journal Symposium at the Howard University School
of Law on October 24, 2008.



nation that buried its head in the sand waiting in vain for the needs
of its poor, its elderly, and its sick to disappear and just blow away.
We must dissent from a government that has left its young without
jobs, education, or hope. We must dissent from the poverty of vi-
sion and timeless absence of moral leadership. We must dissent be-
cause America can do better, because America has no choice but to
do better.

The legal system can force open doors, and even knock down
walls, but it cannot build bridges. That job belongs to you and me.
The country can’t do it. Afro and white, rich and poor, educated
and illiterate, our fates are bound together. We can run from each
other, but we cannot escape from each other. We will only attain
freedom if we learn to appreciate what is different, and muster the
courage to discover what is fundamentally the same. America’s di-
versity offers so much richness and opportunity. Take a chance,
won’t you? Knock down the fences which divide. Tear apart the
walls that imprison you. Reach out. Freedom lies just on the other
side. We shall have liberty for all.

Again, many thanks for the opportunity to share in this
Symposium.

CEeEciLIA A. MARSHALL
October 24, 2008



From the Editor-in-Chief

In this final issue of Volume 52 of the Howard Law Journal, we
are proud to showcase a number of articles from the Fifth Annual
Wiley A. Branton—Howard Law Journal Symposium entitled
Thurgood Marshall: His Life, His Work, His Legacy. The Symposium,
held at the Howard University School of Law on October 24, 2008, is
an annual symposium generously sponsored by Sidley Austin LLP in
celebration of civil rights activist and former dean of the Howard Uni-
versity School of Law, Wiley A. Branton.

This year’s symposium marks the 100th anniversary of Justice
Marshall’s birth and the 75th anniversary of his graduation from How-
ard University School of Law. In order to honor the life and legacy of
Justice Marshall, this issue opens with Sheryll D. Cashin’s keynote ad-
dress, entitled Justice Thurgood Marshall: A Race Man’s Race-Tran-
scending Jurisprudence, which argues that Justice Marshall’s
jurisprudence and civil rights advocacy was colored by his “race-man”
tendencies. Next, Carol S. Steiker’s article, entitled The Marshall Hy-
pothesis Revisited, critically examines Justice Marshall’s capital pun-
ishment jurisprudence and argues that alternative means of assessing
the death penalty can offer direction to the Court in its capital punish-
ment jurisprudence. Lisa A. Crooms’s article, entitled A Stone’s
Throw to Justice: Liberty, Equality, and Women’s Rights in the Su-
preme Court Opinions of Justice Thurgood Marshall, examines how
women feature in Justice Marshall’s views about liberty and equality
under the Fifth and Fourteenth Amendments of the Constitution.
Next, Jordan M. Steiker’s article, entitled Brown’s Descendants, ex-
plores the competing claims by the various opinions presented in Par-
ents Involved in Community Schools v. Seattle School District No. 1 as
being the true heir to Brown v. Board of Education.

The concluding four articles and essays focus on the influence and
legacy of Justice Marshall and the future of the Supreme Court. Susan
Low Bloch’s article, entitled Celebrating Thurgood Marshall: The Pro-
phetic Dissenter, considers what Justice Marshall would think of the
Supreme Court’s jurisprudence during the seventeen years since his
retirement. Next, Rebecca Brown’s article, Deep and Wide: Justice
Marshall’s Contributions to Constitutional Law, summarizes the
profound impact Justice Marshall had on constitutional law. Professor
Elizabeth Garrett’s article, New Voices in Politics: Justice Marshall’s
Jurisprudence on Law and Politics, examines how Justice Marshall’s
view of an independent judiciary served as a way to ensure that the



political branches are not allowed to adopt laws and institutions that
shut out those with dissenting perspectives. Finally, this issue includes
Mark Tushnet’s essay, entitled The Meritocratic Egalitarianism of
Thurgood Marshall, which examines several of Justice Marshall’s
opinions for indications of Marshall’s meritocratic egalitarianism and
suggests that the structure of Justice Marshall’s overall equality juris-
prudence—the “sliding scale” approach to the Equal Protection
Clause—is compatible with meritocratic egalitarianism.

In addition to the excellent articles and essays produced for the
symposium, we are proud to present three student comments. First,
Omar A. Hashmi’s comment, Islamic Home Financing in the United
States: Solution or Deception?, examines the increasing role of Islamic
financing in the United States housing market. Next, our Senior
Notes and Comments Editor, Erica D. Roberts’s comment, entitled
When the Storehouse is Empty, Unconscionable Contracts Abound:
Why Transplant Tourism Should Not Be Ignored, explores the current
trend of transplant tourism, how transplant tourism exploits indigent
individuals, and offers legislative solutions for dissuading citizens from
participating in transplant tourism. Finally, our Senior Solicitations
and Submissions Editor, Darla D. Woodring’s comment, Approaching
Placements with Caution: A Child’s Right to an Advocate in Adoption
Proceedings, argues that at a minimum, all states should adopt statu-
tory language requiring the appointment of a guardian ad litem in all
adoption proceedings in order to further the best interests of
adoptees.

As you can see, we have an excellent collection of legal scholar-
ship in this issue. On behalf of the Howard Law Journal, faculty, busi-
ness manager, and student staff, we thank the law firm of Sidley
Austin LLP for their continued and generous support of the Branton
Symposium, and you, the reader, for your patronage of the Howard
Law Journal. As outgoing Editor-in-Chief I would be remiss to not
stress how hard all members of the Howard Law Journal have worked
to produce Volume 52 of the Howard Law Journal. We have had a
productive, enjoyable year and I am extremely proud to have served
on this editorial board. We hope you find the issue thought provok-
ing, and we thank you for your continued support and readership of
our journal.

VALERIE L. CoLLINS
Editor-in-Chief,
2008-2009
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Justice Thurgood Marshall: A Race Man’s

Race-Transcending Jurisprudence

SHERYLL D. CAsHIN*

I. INTRODUCTION

The historic 2008 presidential election and the debates that have
swirled around Barack Obama remind me of the generational transi-
tion that is taking place. A new generation of leadership is emerging,
another is receding, and yet another is dying off. In celebrating and
contemplating the 100th Anniversary of the birth of Thurgood Mar-
shall and his life and legacy, I wish to pay homage to a passing breed
of African-American leader, commonly known among black people as
the “race man.”

First, what is a “race man” and was Thurgood Marshall such a
man? In common parlance, a race man or race woman is simply
someone “whose identity [is] clearly defined as [b]lack,” and who acts
to bring about the progression of black people.! Most black folks
smile when you say, “Oh, he’s a race man.” They understand your
meaning, and, for them, this is a positive stereotype. Although I have
not yet discovered who actually coined the term, often it is associated
with W.E.B. DuBois, who was first among 20th century race men in
the minds of many.?

* Professor of Law, Georgetown University Law Center, author of THE AGITATOR’s
DAUGHTER: A MEMOIR OF FOUR GENERATIONS OF ONE EXTRAORDINARY AFRICAN-AMERI-
cAaN FamiLy (2008), and former law clerk to Justice Thurgood Marshall. This Essay commits to
paper an edited version of the keynote address Professor Cashin delivered at the Fifth Annual
Wiley A. Branton-Howard Law Journal Symposium on October 24, 2008.

1. Richard McCulloch, The Burden of the New “Race Man,” THE BRowARD TiMEs, Feb.
16, 2007. Clearly President Barack Obama is not a race man, nor should he be. He represents
an emerging cadre of “post-civil rights” black politicians that necessarily must connect with and
represent a wide range of racial, ethnic, and ideological groups in order to win state and national
elections and govern effectively. See generally GwWeN IFiLL, THE BREAKTHROUGH: PoLrTics
AND RACE IN THE AGE OF OBAMA (2009).

2. See EncycLoPEDIA OF THE HARLEM RENAIssance 1011 (Cary D. Wintz & Paul
Finkelman eds., 2004); Ayumu Kaneko, A Strong Man to Run a Race: W. E. B. DuBois and the
Politics of Black Masculinity at the Turn of the Century, 14 JapaNest J. Am. Stup. 105 (2003);
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Whatever its origin, the term is clearly grounded in a race con-
sciousness that, in turn, was born of racial oppression. In their 1945
seminal study of the Chicago southside, Black Metropolis sociologist
St. Clair Drake and researcher Horace Cayton, described respectable
race men and “race heroes” of the Bronzeville community.> They de-
scribed them as men who felt “impelled to prove to themselves contin-
ually that they [were] not the inferior creatures which their minority
status implie[d].”* In so doing, these men continued a tradition begun
by a prior generation of agitators. “[E]ver since emancipation,”
Drake and Cayton wrote, “Negro leaders have preached the necessity
for cultivating ‘race pride.”” And a particular breed of race man, the
race hero, seemed to feel this need intensely. According to Drake and
Cayton:

If a man “fights for The Race,” if he seems to be “all for the The

Race,” if he is “fearless in his approach to white people,” he be-

comes a Race Hero. Similarly any Negro becomes a hero if he

beats the white man at his own game and forces the white world to
recognize his talent or service or achievement.®

In the realm of sports, Jackie Robinson and Joe Louis come to
mind as exemplars of the race hero. Whether or not they self-identi-
fied as such, like Tiger Woods today, these sports figures engendered
within the black community this distinct cultural status.

But in the realm of social agitation, does Thurgood Marshall
come to mind as a race man or race hero? In current popular dis-
course, his name does not usually appear in any lists of prototypical
race men. Notably, the term “race man” does not always have a posi-
tive connotation. Frederick Douglass, W.E.B. DuBois, Booker T.
Washington, Ida B. Wells, Martin Luther King, Jr., Malcolm X, Jesse
Jackson, Sr., and Al Sharpton are names that might be associated with
the term “race man” or “race woman,” and the connotation varies
depending on the person referenced. And yet, Thurgood Marshall, in
his life as a civil rights advocate and his clear achievements in liberat-

Monica L. Miller, W.E.B. Du Bois and the Dandy as Diasporic Race Man, 26 CarLLAaLOO 738
(2003).

3. Bronzeville, alternatively known as “the Black Metropolis,” is the neighborhood on the
south side of Chicago where many of the great migrants of the 1910s and 1920s located. A black
city within a city, Bronzeville was second only to Harlem in black population. See generally St.
CrairR DrRAKE & Horacke R. CayToN, BLack METROPOLIS: A STUDY OF NEGRO LIFE IN A
NorTHERN Crty 12 (Univ. of Chicago Press 1993) (1945).

4. Id. at 390.

5. Id.

6. Id. at 395.
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ing black people from the shackles of Jim Crow subordination, was
the quintessential twentieth century race man. In the 1940s, he was
widely known as “Mr. Civil Rights” among black people, who claimed
him as their litigator and hero.” This Essay argues that Justice Mar-
shall’s jurisprudence was colored by his race-man tendencies, as was
his civil rights advocacy before he ascended to the bench. I wish to
begin, however, by explaining why I think of Justice Marshall as a race
man.

There are two main values or attributes I discern in the most posi-
tive examples of 20th century race men or women. First, race men or
women are strivers who achieve, often in the realm of higher educa-
tion, and their achievements flow from a confidence in their own in-
nate abilities and that of their brethren.® Second, race men or women
are agitators who are committed to uplifting their people. DuBois, for
example, was a learned man, a prodigious scholar, a poet, and an in-
tellectual. But he was also a political organizer who was not content
to stay within the ivory tower of Harvard. He used his prestige to help
lead and found the Niagara movement and the NAACP.? Both of
these traits—of striving and agitation—derived from a race conscious-
ness—a positive Negro or Afro-American identity.'®

7. See, e.g., HowARD BaLL, A DEFIANT LIFE: THURGOOD MARSHALL AND THE PERSIS-
TENCE OF RAcIisM IN AMERICA 69-72 (1998). “By the early 1940s, Marshall became widely
known in black communities as ‘their’ litigator. African American newspapers across the nation,
lauding his courage, good looks, bravery, and legal victories, helped him become known as ‘Mr.
Civil Rights.” The magical words to communities that were struggling against racial segregation
were simply, “Thurgood’s coming.”” Id. at 72.

8. By 1903, DuBois had begun his intellectual assault on Booker T. Washington’s indus-
trial pragmatism, offering his conception of the “Talented Tenth”: black freedom would come
from the work of exceptional men dedicated to serving the race, and such men would be formed
only in an educational system that offered the Negro the highest learning and culture. See gener-
ally W.E.B. DuBois, THE SouLs oF BLack Fork (1903). For a recitation of how these values
coursed through generations of my own family, rendering me a third-generation valedictorian
and the fourth generation of colored Cashin to become a lawyer, see generally SHERYLL CASHIN,
THE AGITATOR’S DAUGHTER: A MEMOIR OF FOUR GENERATIONS OF ONE EXTRAORDINARY
AFRICAN-AMERICAN FamiLy 67-73, 90, 112-13, 240, 247, 251-53 (2008).

9. See JouN HoPE FRANKLIN & ALFRED A. Moss, JR., FROM SLAVERY TO FREEDOM: A
HisTorY OF AFRICAN AMERICANS 317-20 (7th ed. 1994).

10. For Justice Marshall’s generation, “black” was a pejorative term. I kept a diary during
my year of clerking for him and one entry explains why he preferred the terms Negro or Afro-
American. “When I asked [the Justice] whether he would be interested [in using the relatively
new term] African-American, he said ‘Absolutely not.” He went on to say that he had worked
for years to get people to say Negro with a capital ‘N’ and he would be happy with anything but
‘black’ with a little ‘b,” but that ‘Afro-American’ was in the dictionary and had been in use for 95
years. He said he had even represented a [news]paper called the Afro-American. Then he
blamed Adam Clayton Powell for introducing the word ‘[b]lack.”” Marshall then proceeded to
tell us a story that I will not recount that gave me a sense of how he felt about Powell. Personal
diary entry of Sheryll Cashin (Oct. 16, 1990) (on file with author).
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Justice Marshall’s race consciousness evolved at Lincoln Univer-
sity. I became aware of this in my conversations with the Justice
about his antics with my grandfather, Dr. Marcus Carpenter, who was
a classmate, a fraternity brother, and an ardent race man. Thurgood
Marshall pledged Alpha Phi Alpha while at Lincoln and was president
of his chapter for two years.'' Although for him the fraternity was
mostly about fun and pranks, in pledging he took a step toward black
kinship, joining an organization that modeled black manhood and citi-
zenship and inculcated a collective Afro-American identity in its
members. He would eventually join the black Freemasons and be-
come a 33rd degree mason, participating in a near-century-old tradi-
tion of free black men who, through their lodges, bound themselves
together for mutual social and economic advancement.'?

While studying at Lincoln, Marshall befriended an older student
named Langston Hughes. One of my fondest memories of clerking
for the Justice is the stories he would tell me of going to Greenwich
Village with Hughes to party with a “hip” literary crowd. I was sur-
prised though, when, one day, Marshall told me forthrightly that it
was Hughes who had stimulated his race consciousness. When they
were undergraduates, the Lincoln faculty was completely white and
the Justice admitted to me that he had been doubtful about whether
the faculty should be integrated. This was a part of Thurgood Mar-
shall’s past with which I was not familiar. It was stunning for me to
contemplate that the chief oral advocate in Brown v. Board of Educa-
tion'? had once voted with fellow students against integrating the Lin-
coln faculty.'*

“Hughes convinced me to change my mind,” he told me. After
an unpleasant encounter at a segregated movie theater, Hughes had
confronted Marshall about his lax attitude about race issues. Through
several intense conversations with Hughes, he began to see Negro
faculty not just as a positive, but as an imperative, and he personally
led a successful second referendum on the question.'”

11. Alpha Phi Alpha, founded in 1906, is the first intercollegiate fraternity established by
African Americans and has been open to men of all races since 1945. See Alpha Chapter of
Alpha Phi Alpha Fraternity, Inc., Fraternity History, http://www.rso.cornell.edu/alpha/frat_
history.html (last visited June 17, 2009).

12. See generally Franklin & Moss, supra note 9, at 176-77.

13. 347 U.S. 483 (1954).

14. See Juan WiLLiaMS, THURGOOD MARSHALL: AMERICAN REVOLUTIONARY 48 (1998).
15. Id. at 48-49.
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His consciousness was piqued even more when he entered How-
ard University School of Law under the tutelage of Charles Hamilton
Houston, the epitome of a race man. Houston, the valedictorian of his
class at Amherst College, a graduate of Harvard Law School, and a
former member of the Harvard Law Review, had intentionally sought
to remake Howard University School of Law as an engine of social
change when he became its dean. Marshall always said in his cham-
bers that he did not “get serious” until he entered Howard Law. At
the time he was talking about his commitment to academics, but I also
think he was talking about his commitment to “the race.”

At Howard, Marshall embraced the twin values of academic striv-
ing and agitation that Houston and earlier generations of race men
emulated. Houston demanded that his students excel and thoroughly
master the law. Marshall followed his example, worked harder than
he ever had in his life, and ultimately graduated first in his class.'®
Houston, the agitator, also prepared his students to lead. “The social
justification for the Negro lawyer,” he argued, “is the service he can
render the race as an interpreter and proponent of its rights and aspi-
ration[s].”"” He hammered this idea into his students: as lawyers ei-
ther they would be social engineers or they would be parasites.'®

Marshall’s early partnership with Houston and storied success as
a civil rights lawyer clearly fulfilled Houston’s vision. But, this model
of civil rights advocate that they invented was not preordained and
they sometimes encountered resistance within the black community.
Since the first African landed involuntarily in this country in 1619,
each generation has had to choose whether and how to take up the
race’s struggle. One of my diary entries underscores the choice
involved:

Justice Marshall spoke of “old man Houston”—Charles Hamilton

Houston’s father. “Old man Houston used to say, ‘“You guys are

trying to save all the colored folks, uplift the Negro race. We both

believe in it, but I have a different method. I believe in saving one

at a time and as soon as I get through with this one (pointing to self)

I will work on somebody else.””!?

16. Id. at 59.

17. Charles H. Houston, The Need for Negro Lawyers, 4 J. NEGro Epuc. 49, 49 (1935).

18. RicHARD KLUGER, SIMPLE JusTICE: THE HISTORY OF BROWN V. BOARD OF EDUCA-
TION AND BLACK AMERICA’S STRUGGLE FOR EouaLiTy 128 (First Vintage Books 2004) (1976).

19. Personal diary entry of Sheryll Cashin (Aug. 16, 1990) (on file with author).
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II. THE RACE MAN’S JURISPRUDENCE

Much has been written about Marshall’s career before ascending
to the bench.?® I want to turn now to Marshall’s jurisprudence, much
of which is embodied in the many passionate dissents he wrote during
his twenty-four years on the Court. In those dissents, I discern the
voice of a race man, the same insistent voice of controlled outrage that
sometimes colored his oral arguments when he was standing in front
of the bench. This voice was evident in his oral argument in Brown v.
Board of Education. In his closing, he made a statement that encapsu-
lated his core theory in Brown:

[W]e submit that the only way to arrive at [a] decision [adverse to

the plaintiffs] is to find that for some reason Negroes are inferior to

all other human beings. . . . [W]hy of all of the multitudinous groups

of people in this country [do] you have to single out Negroes and

give them this separate treatment[?]*!

Reading the flat transcript, even without the benefit of his leath-
ery voice, his anger is palpable. A race man looks at his people and
sees the opposite of what society sees. He sees greatness, and some-
times superiority—greatness in enduring virulent oppression with dig-
nity; greatness in the ability of many Negroes not just to survive, but
to thrive in the face of daily insults to their humanity. And this is a
sentiment that usually transcends class. Most race men and women
identify with the common man. And, in my view, no Supreme Court
Justice in American history was more empathetic to the plights of or-
dinary Americans than Thurgood Marshall.*

At the onset of his long tenure on the Supreme Court, Marshall
explicitly stated a race man’s judicial philosophy, one that mirrored
the creed he had learned from Charles Hamilton Houston. In a
speech he gave at Wisconsin Law School in 1968, one year after he
became an Associate Justice, he argued for “a new kind of activism,
an activism in the pursuit of justice” in order to realize and maintain
the promise of the Fourteenth Amendment.”®> He said in another
speech he gave a year later at New York University, “True justice re-

20. See, e.g., BALL, supra note 7; KLUGER, supra note 18; CARL T. RowaN, DREaAM MAK-
ERS, DREAM BREAKERS: THE WORLD OF JUsTICE THURGOOD MARSHALL (1993); WiLLIAMS,
supra note 14.

21. OrLiver BrowN, ARGUMENT: THE CoMPLETE ORAL ARGUMENT BEFORE THE SuU-
PREME COURT IN BROWN V. BOARD OF EDUCATION OF TOPEKA, 1952-55, at 239 (1969).

22. See infra Part III of this essay.

23. Thurgood Marshall, The Continuing Challenge of the 14th Amendment, 1968 Wis. L.
Rev. 979, 980.
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quires that the ideals expressed in [the Reconstruction Amendments]
be translated into economic and social progress for all of our peo-
ple.”** A decade later, when a law clerk from another chambers
asked him to describe his judicial philosophy, he characterized his ap-
proach to judging more plainly. According to Deborah Rhode, one of
his clerks at the time, he said, “You do what you think is right and let
the law catch up.”?

Above all for Marshall, doing what was right meant trying to get
his colleagues to face up to and redress America’s tortured history of
racial discrimination. Race men remember the history that others
would like to forget. For them the hurts of past centuries are as fresh
as if they occurred this morning. Historical memory was central to
Marshall’s jurisprudence and was the source of the anger that some-
times showed up in his opinions and speeches.

He played the role of race hero when he brought the blithe cele-
brations of the Constitution’s Bicentennial to a pause with a pointed,
widely publicized speech that reminded the nation of the Framers’ hy-
pocrisy: “I [do not] find the wisdom, foresight, and sense of justice
exhibited by the framers particularly profound,” he said.?® “Moral
principles against slavery, for those who had them, were compro-
mised, with no explanation of the conflicting principles for which the
American Revolutionary War had ostensibly been fought. . . .”%’

Other times, Marshall used humor to make his historical point.
When Chief Justice Burger proposed that the Court celebrate the Bi-
centennial with a pageant in which members of the Court would reen-
act the original signing of the Constitution, Marshall said he would
participate only if the pageant was faithful to racial history, meaning
“he would appear in livery and kneebritches, carrying trays.” Need-
less to say, the reenactment did not take place.®

In the major cases involving race-related issues in which Marshall
opined, he always brought a race man’s historical perspective. If a
case involved an issue affecting African Americans, inevitably he

24. Thurgood Marshall, Group Action in the Pursuit of Justice, 44 N.Y.U. L. REv. 661, 662
(1969), quoted in THURGOOD MARSHALL: His SPEECHES, WRITINGS, ARGUMENTS, OPINIONS,
AND REMINISCENCES 227 (Mark V. Tushnet ed., 2001).

25. Deborah L. Rhode, Letting the Law Catch Up, 44 Stan. L. Rev. 1259, 1259 (1992)
(internal quotation marks omitted).

26. Thurgood Marshall, Commentary, Reflections on the Bicentennial of the United States
Constitution, 101 Harv. L. Rev. 1, 2 (1987).

27. Id.

28. Rhode, supra note 25, at 1264.
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viewed it through the lens of slavery and Jim Crow. Until all vestiges
of America’s peculiar institutions were eradicated, he reasoned, the
government had a duty to act affirmatively to help Afro-Americans
obtain opportunities equal to those enjoyed by other Americans. This
approach is most evident, for example, in his dissent in Regents of the
University of California v. Bakke.?® In his view, a rigid quota system
that set aside sixteen places for minority applicants to University of
California Davis Medical School was not unconstitutional; therefore,
he dissented from the Court’s contrary conclusion.

After treating his colleagues to an extended recitation on what he
termed “the sorry history of discrimination” in the United States—
from slavery to Reconstruction to the Jim Crow segregation that en-
dured through the mid-20th century—he carefully explained this his-
tory’s “devastating impact on the lives of Negroes. . . .”*° Given this
history and its contemporary impact, he argued, “bringing the Negro
into the mainstream of American life should be a state interest of the
highest order.”?!

Other participants in this symposium will expound on the doctri-
nal validity, vel non, of Justice Marshall’s approach to judging and
equal protection law. My point is to underscore that his was a race
man’s project. He intended through avowed judicial activism to cre-
ate genuine equality rather than the kind of formal, abstract equality
embraced by his more conservative brethren. He reasoned that the
differences in the historical experience of African Americans should
entitle them to greater protection under the 14th Amendment. “The
experience of Negroes in America has been different in kind, not just
in degree from that of other ethnic groups,” he wrote in Bakke.*
And, he continued, “[i]t is because of this legacy of unequal treatment
that we must now permit the institutions of this society to give consid-
eration to race in making decisions about who will hold . . . positions
of influence, affluence, and prestige in America.”*?

This is consistent with the judicial philosophy he espoused in his
NYU speech. There he stated: “From the perspective of history . . .
the crucial task is not so much to define our rights and liberties, but to
establish institutions which can make the principles embodied in our

29. 438 U.S. 265, 396 (1978) (Marshall, J., concurring in part and dissenting in part).
30. Id. at 396.

31. Id.

32. Id. at 400.

33. Id. at 401.
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Constitution meaningful in the lives of ordinary citizens.”** Obviously

one of the institutions Marshall cared deeply about was public educa-
tion. I had the privilege of helping him craft his dissent in a 1991 case,
Board of Education of Oklahoma Public Schools v. Dowell.*> Tt was
especially poignant working with him, in the twilight of his career, on
the issue for which he was best known. And it was also very painful. I
did not know it then, but he was halfway through his last active year
on the Court. It was abundantly clear to him that his vision for a law
and an Equal Protection Clause that produces genuine equality had
not come to pass. His brother Justice Brennan, had retired before the
start of the term, and been replaced by Justice Souter, whom Marshall
jokingly referred to in chambers as “Junior.” Marshall was eighty-two
years old and feeble, despite his ample body and still very active mind.

Not since his powerful dissent in Milliken v. Bradley,>® when the
Court’s consensus on enforcing the imperatives of the Brown decision
first disintegrated, had he had such a pointed opportunity to reflect
publicly on his life’s work.?” The Dowell case involved a school deseg-
regation order that was entered against the Oklahoma City school dis-
trict in 1972—18 years after the Brown decision—although the school
district had maintained segregated schools since its inception in
1907.%® The plan had produced integrated schools, but once the fed-
eral court retreated from supervising the desegregation order, not sur-
prisingly, local autonomy resulted in a neighborhood school’s plan
that recreated several separate, racially identifiable “black” and
“white” elementary schools.?”

Marshall’s assessment of the case reflected a typically realist, race
man’s perspective, and again, an angry one. As he dryly put it in his
dissent, the real issue in the case was whether, after sixty-five years of

34. Marshall, supra note 24, at 662. In Part 111, below, I address how Marshall’s vision of
justice transcended race, as this quote attests.

35. 498 U.S. 237 (1991).

36. 418 U.S. 717 (1974).

37. In Milliken, he had issued a prophetic warning: “Today’s holding, I fear, is more a re-
flection of a perceived public mood that we have gone far enough in enforcing the Constitution’s
guarantee of equal justice than it is the product of neutral principles of law. In the short run, it
may seem to be the easier course to allow our great metropolitan areas to be divided up each
into two cities—one white, the other black—but it is a course, I predict, our people will ulti-
mately regret.” Milliken v. Bradley, 418 U.S. 717, 814-15 (1974) (Marshall, J., dissenting). For
an explanation of Milliken’s role in contributing to race and class segregation in housing, see
SHERYLL CAsHIN, THE FAILURES OF INTEGRATION: HOw RACE AND CLASS ARE UNDERMINING
THE AMERICAN DREAM 212 (2004).

38. Dowell, 498 U.S. at 251.

39. Id. at 263.
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intentional segregation, “13 years of desegregation was enough.”*’ In
working on the case, I spent a good deal of time with the Justice, talk-
ing about the history of school desegregation litigation and the major
“race” cases. It was very interesting for me to contemplate why a race
man who himself had benefited greatly from studying at two racially
identifiable universities would care so much about the integration
ideal. At the time, a proposal to create a public school exclusively for
black boys had received considerable attention in the news media. I
wrote in my diary about our exchange:

Marshall said [such a school] would only make black kids vulnera-

ble. “When a budget cut is required, where would the ax fall first?”

he argued. He offered an analogy to World War II. When the U.S.

military was contemplating a very dangerous mission in which it ex-

pected 2/3 of the unit to suffer casualties, “what unit would get
picked first?” he said.*!

Clearly the Justice did not harbor any of the nostalgia that some
blacks, especially black elders, expressed about the segregated black
institutions that flourished in the Jim Crow era. And it did not matter
to the Justice that modern racial segregation in schools mirrored racial
segregation in neighborhoods. In the Dowell case, he emphasized, the
school board’s prior manipulations in creating all-black schools had
contributed to white parents’ preferences about where to live.** In his
dissent he stated: “I believe a desegregation decree cannot be lifted so
long as conditions likely to inflict the stigmatic injury condemned in
Brown I persist and there remain feasible methods of eliminating such
conditions.”** For Marshall, no condition perpetuated stigmatic injury
more than racially identifiable schools. He knew all too well that “all-
Afro-American schools” risked the “relative indifference of school
boards. . . .”** He cited empirical evidence that many black schools
“suffer from high student-faculty ratios, lower quality teachers, infer-
ior facilities and physical conditions, and lower quality course offer-
ings and extracurricular programs.”*

In his chambers, while deliberating Dowell, he was very upset.
He had rehearsed with us, his clerks, the arguments he intended to use
in the conference room with his colleagues. And they were a race

40. Id.

41. Personal diary entry of Sheryll Cashin (Apr. 3, 1991) (on file with author).
42. Dowell, 498 U.S. at 265.

43. Id. at 252.

44. Id. at 260 n.5.

45. Id.
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man’s arguments; the kind of truth telling that makes some people
uncomfortable. “Am I obliged to keep saying that things are going to
get better?” he said. He worried aloud about what he would say to a
poor black kid about his life chances, given the schools and neighbor-
hoods such kids were relegated to. “They are now re-establishing on
another basis the same [Jim Crow segregation that Brown was sup-
posed to eradicate]. Before they used the law, now they are using
residential segregation. Negroes are not that stupid,” he said in exas-
peration. Then he proceeded to tell us a heart-wrenching story about
a black man he once encountered who told him he wanted to be re-
born a white person because of all the privileges white people en-
joyed. “The only way to be superior is to have someone inferior and
your subconscious prevents you from telling the truth,” he said
aloud.*®

This was my toughest day on the job. This normally humorous
man, so full of joy despite his gruff exterior, was at a loss as to how to
stop the inevitable. He was partially effective, though. In Dowell, the
Court merely hinted at what would be necessary to end a school de-
segregation order.*” The Court waited until Marshall had died before
it declared, essentially, that it was time for federal courts to retreat
altogether from policing school desegregation.*®

III. RACE-TRANSCENDING JURISPRUDENCE

I would be remiss if I failed to explain how Marshall’s race-man
perspectives compelled him to be an ardent advocate for other disad-
vantaged groups. A race man cares about and is an advocate for his
people, but that does not mean that he cannot or will not advocate for
others. On the contrary, a race man or woman should be able to see
other peoples’ oppression clearly because he or she has had so much
experience observing its weight on his or her own people. A race man
also tends to look at his own people as the nation’s canary. In his

46. All of the quotations in this paragraph are supported by: Personal diary entry of Sheryll
Cashin (Apr. 3, 1991) (on file with author).

47. 498 U.S. at 243-45.

48. See Missouri v. Jenkins, 515 U.S. 70, 102-03 (1995) (holding that the district court ex-
ceeded its remedial authority when it required across-the-board salary increases and continued
funding for remedial education as part of a desegregation decree); Freeman v. Pitts, 503 U.S.
467, 490-91 (1992) (holding that a district court may incrementally turn over supervision of a
school district before total compliance had been reached); see also Parents Involved in Cmty.
Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2768 (2007) (holding that certain voluntary, non-
court-ordered school racial integration plans were unconstitutional).
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view, an America that truly treats African Americans fairly necessa-
rily will have embraced a fundamental principle of universal fairness.

Marshall understood this. He spoke explicitly of the linkage be-
tween “minority” and “majority” rights in a speech he gave to the
Second Circuit judicial conference in 1989:

History teaches that when the Supreme Court has been willing to
shortchange the equality of minority groups, other basic personal
civil liberties like the rights of free speech and to personal security
against unreasonable searches and seizures are also threatened. We
forget at our peril [the historical lesson that] . . . the fates of equal
rights and liberty rights are inexorably intertwined.*’

Thurgood Marshall’s commitment to lift up his own people inexo-
rably led him to espouse an equal opportunity vision for the Recon-
struction Amendments, particularly in the realm of education. In his
dissent in San Antonio School District v. Rodriguez, he spoke of “the
right of every American to an equal start in life, so far as the provision

. of education is concerned.”® His experiences with racism and
racial segregation also led him to reject any caste system.>® For him,
the central principle animating the Reconstruction Amendments was
to eradicate any state actions that relegated human beings to second-
class citizenship. For this reason, he was by far the most consistent
advocate on the Court for the poor.

His brand of equal justice can be seen in his dissent in Kadrmas v.
Dickinson Public Schools,> a case in which the Court upheld a North
Dakota statute that authorized some school districts to charge fees for
school bus services. “The intent of the Fourteenth Amendment was to
abolish caste legislation,” he argued.”® “When state action has the
predictable tendency to entrap the poor and create a permanent un-
derclass, that intent is frustrated.”>* Once again, it took a race man’s

49. Thurgood Marshall, Remarks at the Annual Conference of the Second Circuit [The Fu-
ture of Civil Rights], quoted in THURGOOD MARSHALL: His SPEECHES, WRITINGS, ARGUMENTS,
OPINIONS, AND REMINISCENCEs 218 (Mark V. Tushnet ed., 2001). Cf. Skinner v. Ry. Labor
Executives’ Ass’n, 489 U.S. 602, 655 (1989) (Marshall, J., dissenting) (noting that while in that
case railroad workers subjected to involuntary drug tests were the victims of the majority’s rul-
ing, “ultimately, today’s decision will reduce the privacy all citizens may enjoy”); Trans World
Airlines v. Hardison, 432 U.S. 63, 96-97 (1977) (Marshall, J., dissenting) (noting that “[a]ll Amer-
icans will be a little poorer” as a result of the court’s decision to not respect the religious free-
doms of the respondent).

50. 411 U.S. 1, 71 (1973) (Marshall, J., dissenting).

51. See Cass R. Sunstein, On Marshall’s Conception of Equality, 44 Stan. L. REv. 1267,
1270 (1992).

52. 487 U.S. 450 (1988).

53. Id. at 469 (Marshall, J., dissenting).

54. Id.

518 [voL. 52:507



A Race Man’s Race-Transcending Jurisprudence

realist perspective to comprehend how a bus fee could entrap poor
folks. A man who had personally experienced impecuniosity and
worked for and among poor people, understood how even a modest
fee was a very real barrier to education for children like Sarita
Kadrmas.

In a series of opinions, Marshall argued for heightened scrutiny
under the Equal Protection Clause of any conditions that suggested
caste status. These opinions suggest a view that “no one should be
deprived, without good reason, of adequate education, police protec-
tion, food, shelter, or medical care.”> As eminent legal scholar and
former Marshall clerk, Cass Sunstein, put it, “[c]ertainly Marshall be-
lieved that poor people could not be deprived of access to the basic
institutions of a democratic society, including the political process, the
judicial process, and education.”® Not surprisingly, a litany of non-
black, non-poor litigants also benefited from Marshall’s vision of jus-
tice, including prisoners, minors, the elderly, persons with disabilities,
Native Americans, religious minorities, immigrants, fathers, women,
students, protestors, and other racial minorities.>’

55. Sunstein, supra note 51, at 1272 (citing Harris v. McRae, 448 U.S. 297, 337 (1980) (Mar-
shall, J., dissenting); Memorial Hosp. v. Maricopa County, 415 U.S. 250, 259-62 (1974); Dan-
dridge v. Williams, 397 U.S. 471, 508 (1970) (Marshall, J., dissenting).

56. Id. (citing United States v. Kras, 409 U.S. 434, 458 (1973) (Marshall, J., dissenting). In
Kras, Marshall expressed indignation at the majority’s minimizing of the impact of a $2.00 filing
fee, stating:

I cannot agree with the majority that it is so easy for the desperately poor to save $ 1.92

each week over the course of six months. The 1970 Census found that over 800,000

families in the Nation had annual incomes of less than $1,000 or $19.23 a week. . .. Isee

no reason to require that families in such straits sacrifice over 5% of their annual in-

come as a prerequisite to getting a discharge in bankruptcy.

It may be easy for some people to think that weekly savings of less than $2 are no
burden. But no one who has had close contact with poor people can fail to understand
how close to the margin of survival many of them are. A sudden illness, for example,
may destroy whatever savings they may have accumulated, and by eliminating a sense
of security may destroy the incentive to save in the future. A pack or two of cigarettes
may be, for them, not a routine purchase but a luxury indulged in only rarely. The
desperately poor almost never go to see a movie, which the majority seems to believe is
an almost weekly activity. They have more important things to do with what little
money they have—like attempting to provide some comforts for a gravely ill child, as
Kras must do.

It is perfectly proper for judges to disagree about what the Constitution requires.

But it is disgraceful for an interpretation of the Constitution to be premised upon un-

founded assumptions about how people live.

409 U.S. at 459-60 (citation omitted) (emphasis added).

57. Martha Minow, A Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev. 66, 67
(1991). A Tribute to Justice Thurgood Marshall categorizes Marshall’s dissenting opinions as
follows:

Prisoners: see Ky. Dep’t of Corr. v. Thompson, 490 U.S. 454, 465 (1989) (Marshall, J., dissenting);
minors: see Schall v. Martin, 467 U.S. 253, 281 (1984) (Marshall, J., dissenting); older people: see
Pub. Employees Ret. Sys. v. Betts, 492 U.S. 158, 182 (1989) (Marshall, J., dissenting); Mass. Bd.
of Ret. v. Murgia, 427 U.S. 307, 317 (1976) (Marshall, J., dissenting); persons with disabilities: see
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And, as he had suggested in his Wisconsin Law School speech,
Marshall believed that the courts were supposed to aggressively pro-
mote equal opportunity and equal justice.’® Today we know that his
vision for an activist Court did not prevail, and at the end of his career
he knew that he had been losing this battle for some time. For most of
his tenure on the Court, he and his brother Brennan had fought
against the counterrevolution led by Justice Rehnquist, especially af-
ter Rehnquist became Chief of the Court. As the “Great Dissenter””
he had repeatedly decried the Court’s undermining of the optimistic,
equal justice vision for American law that had been suggested by
Brown. He “made a career of protesting” not just the roll-back of
school desegregation, but also “the dismantling of procedural protec-
tions for the accused, the erection of new barriers to affirmative ac-
tion, the disregard for free speech, and the reinstitution of the death
penalty.”®°

CONCLUSION: VICTORY IN THE FIGHT

One wonders how Justice Marshall dealt with being on the losing
side so often. Although his dissents were often passionate, Marshall,
the man, did not stay angry. He couldn’t. His sense of humor pre-
vented that. In preparing for this symposium, I re-read my diary from
my year of clerking and often found myself chuckling. Marshall was
also a race man in the sense that he appreciated both the highs and
lows of his people’s culture. Many of the jokes he shared with us in
chambers are not appropriate for polite company. For me, his most

United States Dep’t of Transp. v. Paralyzed Veterans of Am., 477 U.S. 597, 613 (1986) (Marshall,
J., dissenting); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 455 (1985) (Marshall, J.,
concurring in part and dissenting in part); Native Americans: see Or. Dep’t of Fish & Wildlife v.
Klamath Indian Tribe, 473 U.S. 753, 775 (1985) (Marshall, J., dissenting); Rosebud Sioux Tribe v.
Kneip, 430 U.S. 584, 615 (1977) (Marshall, J., dissenting); members of religious minorities: see
Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 71 (1986) (Marshall, J., concurring in part and
dissenting in part); Trans World Airlines v. Hardison, 432 U.S. 63, 85 (1977) (Marshall, J., dis-
senting); immigrants: see Jean v. Nelson, 472 U.S. 846, 858 (1985) (Marshall, J., dissenting); INS
v. Lopez-Mendoza, 468 U.S. 1032, 1060 (1984) (Marshall, J., dissenting); fathers: see Fiallo v.
Bell, 430 U.S. 787, 800 (1977) (Marshall, J., dissenting); women: see Rostker v. Goldberg, 453
U.S. 57, 86 (1981) (Marshall, J., dissenting); Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 281
(1979) (Marshall, J., dissenting); students: see Vill. of Belle Terre v. Boraas, 416 U.S. 1, 12 (1974)
(Marshall, J., dissenting); protestors: see Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288,
301 (1984) (Marshall, J., dissenting); members of racial minorities: see City of Richmond v. J.A.
Croson Co., 488 U.S. 469, 528 (1989) (Marshall, J., dissenting).

58. See supra note 23 and accompanying text.

59. Owen Fiss, Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev. 49, 52 (1991) (cit-
ing Kathleen M. Sullivan, Marshall, the Great Dissenter, N.Y. TimEs, June 29, 1991, at A23).

60. Id.
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delicious anecdotes were the ones in which humor became its own
form of subversion of racial oppression.®!

Marshall knew, as many race men and women must, that there
was victory in the fight. He, like other justice fighters before him, had
to grieve over losses but keep fighting. “There are only two choices in
life,” he once said.®> “[S]top or go on. You tell me, what would you
pick?”¢3

While the Rehnquist Court did not embrace Marshall’s activist
vision, politics in America may be catching up with this vision. The
multi-racial, multi-class coalition that seems poised to form a political
majority and elect Barack Obama president is premised on the kind of
optimistic, equal opportunity vision that Justice Marshall sought for
the law.** But Marshall, like most race men, seemed to believe that
the fight for justice would never be over in America. When the City
of Baltimore erected a statute of him in 1980, he said at the unveiling:
“I just want to be sure that when you see this statue, you won’t think
that’s the end of it. I won’t have it that way. There’s too much work
to be done.”®

I suspect, were he still with us, he would have said the same thing
at the renaming of Baltimore-Washington International Thurgood
Marshall Airport. And were he here, he would offer a similar obser-
vation if our nation elects an African-American president. Oh he
would celebrate. He would be tickled, I think, at this dramatic accel-
eration of the possibilities for his people. But after the celebrations he
would also remind us of the inequality in urban public education, of
the disproportionate incarceration of young black men, perhaps of the

61. Among his many such anecdotes, one of my favorites concerned his involvement with
drafting the Kenyan constitution. Another of my diary entries includes the story.

TM said he went to a meeting of some of the country’s leaders in Nairobi and a crowd

of 1,000 or more was standing outside of the meeting. At that time, there were rules in

Kenya limiting the number of people who could meet inside a building to twenty. He

asked if he could say something to the crowd and the authorities objected but after his

insistence, said he could say one word. He got up on top of a station wagon and yelled

the one word, “Uhuru,” the Swahili word, according to TM, for “freedom now.” The

crowd roared and the authorities were outraged. They told TM he could be put in

prison for that. He said he got polite real fast.
Personal diary entry of Sheryll Cashin (Oct. 16, 1990) (on file with author).

62. Sandra Day O’Connor, Thurgood Marshall: The Influence of a Raconteur, 44 Stan. L.
REev. 1217, 1220 (1992) (quoting a story told to her by Justice Marshall).

63. Id.

64. Again, the speech from which this Essay derives was delivered on October 24, 2008,
before the historic election had occurred. Sheryll Cashin, Keynote Address at the Fifth Annual
Wiley A. Branton-Howard Law Journal Symposium (Oct. 24, 2008).

65. Dale Russakoff, Tribute to Marshall: City of Baltimore Dedicates Statue to st Native Son
on High Court, WasH. Post, May 17, 1980 at C1, cited in Sunstein, supra note 51, at 1275.
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HIV/AIDS crisis in black communities, and the health and wealth dis-
parities suffered by his fellow Afro-Americans. Marshall the race
man, the agitator, would say, again, “don’t ‘think that’s the end of
it. . . . There’s [still] too much work to be done.”” And it is my hope
that the next generation, those in the audience who are currently suf-
fering through law school, will heed his message and choose to be so-
cial engineers and engage in the racial and social justice issues of their
time.
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Marshall and the Criminal Justice System

From the disproportionate representation of African-American males
in the nation’s prisons, to the disparate impact of the federal drug sen-
tencing guidelines, criminal law has long impacted a host of civil rights
issues. Carol S. Steiker of Harvard Law School will analyze Justice
Marshall’s opinions on substantive criminal law issues and the consti-
tutional implications of his positions.
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The Marshall Hypothesis Revisited

CARrROL S. STEIKER*

“In Furman, 1 observed that the American people are largely una-

ware of the information critical to a judgment on the morality of the

death penalty, and concluded that if they were better informed they

would consider it shocking, unjust, and unacceptable.”'-Thurgood

Marshall

Any of his former clerks can tell you that a clerkship with Justice
Thurgood Marshall necessarily entailed engagement with the Ameri-
can death penalty. During Justice Marshall’s very first Term on the
Supreme Court (October Term 1967), the Court decided one of its
first important constitutional cases regarding capital punishment. In
Witherspoon v. Illinois,* the Court held unconstitutional the prevailing
practice of striking from capital juries all prospective jurors who ex-
pressed any religious or conscientious scruples about the death pen-
alty, leading some to predict the imminent demise of the practice of
capital punishment. In each of the next three Terms, the Court ad-
dressed another major capital case,® after decades of virtual silence on
the issue of the constitutionality of capital punishment. Finally, during
Marshall’s fifth Term as Justice, the Court decided the landmark case
of Furman v. Georgia.* In Furman, the Court struck down (albeit by a
bare five to four majority) not merely an individual death sentence,
but the death penalty as it was then practiced across the United States.
The Court constitutionally reinstated capital punishment only a few
years later in Gregg v. Georgia® and its accompanying cases,® which

* Howard and Kathy Aibel Professor of Law, Harvard Law School. For helpful com-
ments, I thank Jordan Steiker and the participants in the Fifth Annual Wiley A. Branton Sympo-
sium at the Howard University School of Law.

1. Gregg v. Georgia, 428 U.S. 153, 232 (1976) (Marshall, J., dissenting).

2. 391 U.S. 510 (1968).

3. See Boykin v. Alabama, 395 U.S. 238 (1969); Maxwell v. Bishop, 398 U.S. 262 (1970);
McGautha v. California, 402 U.S. 183 (1971). Justice Marshall took no part in the consideration
or decision of Maxwell.

4. 408 U.S. 238 (1972).

5. 428 U.S. 153 (1976).
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considered a new generation of capital statutes passed in response to
Furman. But Justice Marshall refused to accept the Court’s turn-
around on the constitutional status of the death penalty: he not only
dissented in Gregg, but also continued to reaffirm his commitment to
constitutional abolition in his dissents from every death sentence af-
firmed by the Court until his retirement nearly twenty years after
Furman. 1 would wager that every clerk from the post-Gregg period
can type out the opening line of every Marshall death penalty opinion:
“Adhering to my view that the death penalty is in all circumstances
cruel and unusual punishment prohibited by the Eighth and Four-
teenth Amendments . . ..”"

The “view” to which Justice Marshall “adhered” for two decades
had its roots in his solo opinion in Furman—-the longest of the nine
opinions engendered by the case. Each of the five Justices in the
Furman majority issued his own solo opinion and declined to join any
other (the four dissenters each wrote their own opinions as well, but
they also joined in each others’ dissents). Justice Marshall first dis-
cussed the history of the Eighth Amendment’s ban on “cruel and unu-
sual” punishment and the development of the Court’s Eighth
Amendment jurisprudence. His opinion then developed a multi-fac-
tored analysis for determining whether a punishment violates the
Eighth Amendment: (1) the degree of physical pain and suffering in-
flicted; (2) the extent to which the punishment is new; (3) whether the
punishment is excessive and serves no valid legislative purpose; and
(4) whether “popular sentiment abhors it.”® This framework mirrored
to a substantial degree Justice Brennan’s four-factored analysis for de-
termining whether a punishment violated “human dignity,” which
Brennan argued lay at the core of the Eighth Amendment’s
protection.’

Justice Marshall’s opinion, however, broke new ground in two
particulars. First, Marshall completely rejected retribution, which he
equated with “retaliation” and “vengeance,” as a valid legislative pur-
pose of criminal punishment.'® Reasoning that maintenance of the

6. Jurek v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Roberts v.
Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976).

7. See, e.g., McCleskey v. Bowers, 501 U.S. 1282, 1282 (1991) (Marshall, J., dissenting from
denial of a stay of execution and from denial of certiorari) (emphasis omitted). This was Mar-
shall’s last dissent in a death penalty case.

8. Furman, 408 U.S. at 330-32 (Marshall, J., concurring).

9. Id. at 270 (Brennan, J., concurring).

10. Id. at 343 (Marshall, J., concurring).
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death penalty would not substantially advance any purposes of pun-
ishment aside from retribution (such as deterrence or prevention of
recidivism), Marshall concluded that capital punishment constituted
“excessive” punishment under the Eighth Amendment.'" Marshall’s
second distinctive contribution in Furman—and the focus of this pa-
per—is his claim that even if the death penalty did not constitute “ex-
cessive” punishment, it nonetheless violated the Eighth Amendment
because “it is morally unacceptable to the people of the United States
at this time in their history.”!?

In light of substantial evidence to the contrary, both in public
opinion polls and existing legislative enactments (more than three-
quarters of the states authorized capital punishment at the time of the
Furman decision), Marshall’s argument about the “unacceptability” of
capital punishment faced some obvious difficulties. In response to
these anticipated objections, Marshall asserted that “the question with
which we must deal is not whether a substantial proportion of Ameri-
can citizens would today, if polled, opine that capital punishment is
barbarously cruel, but whether they would find it to be so in light of
all information presently available.”'®> What information did Marshall
have in mind that would influence an “informed” citizen’s attitude to-
ward the death penalty? He offered a long list:

that the death penalty is no more effective a deterrent than life im-

prisonment; that convicted murderers are rarely executed, but are

usually sentenced to a term in prison; that convicted murderers usu-

ally are model prisoners, and that they almost always become

lawabiding citizens upon their release from prison; that the costs of

executing a capital offender exceed the costs of imprisoning him for

life; that while in prison, a convict under sentence of death performs

none of the useful functions that life prisoners perform; that no at-

tempt is made in the sentencing process to ferret out likely recidi-
vists for execution; and that the death penalty may actually
stimulate criminal activity.'*

These facts would convince “the average citizen” that the death pen-
alty was “unwise,” in Marshall’s view.!> But Marshall identified fur-
ther considerations that would convince “even the most hesitant of

11. Id. at 359.
12. Id. at 360.
13. Id. at 362.
14. Id. at 362-63.
15. Id. at 363.
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citizens”1® that the death penalty was “morally reprehensible”’—

namely, that “capital punishment is imposed discriminatorily against
certain identifiable classes of people; there is evidence that innocent
people have been executed before their innocence could be proven;
and the death penalty wreaks havoc with our entire criminal justice
system.”!8

This prediction about what the American public would believe
about the death penalty, if fully informed, has become known as “the
Marshall hypothesis.” My interest in revisiting the Marshall hypothe-
sis lies in my longstanding discomfort with it. The claim has always
struck me as among the weakest of the arguments made in the multi-
ple, lengthy Furman concurrences. I have poked gentle fun at it over
the years in my course on “Capital Punishment in America”—de-
riding it as either naive wishful thinking or antidemocratic paternal-
ism. I am not alone; Michael Mello, an anti-death penalty litigator,
activist, and law professor recently described his own similar reaction:
“I have never felt comfortable arguing the Marshall hypothesis. It
strikes me as arrogant to contend that those who disagree with me
must be ignorant and that if they only knew the true facts, they would
agree with me.”'® Moreover, any student of the history of capital pun-
ishment in America knows something that Justice Marshall could not
have known in 1972—the public’s subsequent reaction to the Furman
decision. The immediate and overwhelming backlash in favor of capi-
tal punishment led the vast majority of states to pass new death pen-
alty legislation as quickly as possible, flouting the expectations of
many that Furman represented the end of the American death pen-
alty.?® Assuming that the publicity surrounding the litigation of
Furman and the Court’s decision brought to the public’s attention at
least some of the facts that Marshall deemed dispositive, it is hard to
argue that greater knowledge about the death penalty moved public
opinion against it, at least in the short term. In light of these develop-
ments, Justice Marshall himself moderated his reliance on the Mar-
shall hypothesis in his dissent in Gregg four years later:

16. Id. at 364.

17. Id. at 363.

18. Id. at 364.

19. Michael Mello, Certain Blood for Uncertain Reasons: A Love Letter to the Vermont Leg-
islature on Not Reinstating Capital Punishment, 32 V1. L. REv. 765, 876 (2008).

20. See Carol S. Steiker, Furman v. Georgia: Not an End, But a Beginning, in CAPITAL
PunisHMENT SToRIES (John Blume & Jordan Steiker, eds., forthcoming 2009) (describing the
unexpectedness of the extent of the backlash to Furman).
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Since the decision in Furman, the legislatures of 35 States have en-
acted new statutes authorizing the imposition of the death sentence
for certain crimes, and Congress has enacted a law providing the
death penalty for air piracy resulting in death. I would be less than
candid if I did not acknowledge that these developments have a sig-
nificant bearing on a realistic assessment of the moral acceptability
of the death penalty to the American people.*!

Nonetheless, Marshall insisted that there continued to be good
reason to believe that the public remained poorly informed about the
death penalty; he thus stopped short of repudiating or modifying the
Marshal hypothesis in Gregg. However, he quickly turned his atten-
tion back to his Eighth Amendment “excessiveness” argument, which
provided the more fully elaborated basis for his Gregg dissent.

Despite Justice Marshall’s own acknowledgement in 1976 that the
immediate public reaction to Furman might undermine to some extent
his reasoning in that case, the passage of time has offered new devel-
opments by which to assess the Marshall hypothesis. First, quite a
number of social scientists have sought to “test” the Marshall hypoth-
esis in various experimental settings. While the results of such testing
are not wholly supportive of the Marshall hypothesis—indeed, they
are decidedly mixed—the body of experimental research produced in
response to Marshall’s opinion in Furman does offer some modest
support for his claims. Second, the three-plus decades since Furman
have provided us with more opportunities to assess what the public
knows about the death penalty, and what conditions generate shifts in
public opinion about the death penalty. These experiential (as op-
posed to experimental) data support, to some extent, both Marshall’s
claim of widespread public ignorance about the death penalty and
Marshall’s belief in the mutability of public opinion in response to
certain kinds of information. Finally, while movement in the great
tide of the opinion of “the public” is hard to measure and harder still
to explain, the change in the views of members of the Supreme Court
is both (1) easier to see because there are, after all, only nine Justices
at any one time, and they tend to sit for decades, and (2) easier to
explicate because they elaborate their views in written opinions. It is
on the Court itself that the Marshall hypothesis has found its strongest
support; indeed, it is ironic that Justice Marshall’s predictions in
Furman have been most fulfilled in the transformation over time of

21. Gregg, 428 U.S. at 232 (Marshall, J., dissenting) (citation omitted).
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the views of several of the key Justices who disagreed with Marshall in
Furman and Gregg.

In what follows, I will review the empirical studies, the more gen-
eral changes in death penalty attitudes and practices from 1972 until
today, and the changes in the views of individual members of the Su-
preme Court over the same period. These different grounds of assess-
ment, considered together, do not by any means lead to an unqualified
endorsement of Marshall’s argument in its entirety. However, they do
suggest that there is more to say on behalf of the Marshall hypothesis
than the easy dismissal it sometimes invites. Moreover, these assess-
ments may not only help to explain some of the developments in
death penalty attitudes and practices from Furman to the present, but
they may also offer some direction to the Court in its continuing role
of regulating capital punishment practices under the Eighth
Amendment.

I. THE MARSHALL HYPOTHESIS IN THE LABORATORY

The ink was barely dry on the Furman opinion when social scien-
tists began to try to test the Marshall hypothesis. Indeed, the very first
such effort was cited by Marshall himself in his Gregg dissent as
grounds for believing that “the opinions of an informed public would
differ significantly from those of a public unaware of the conse-
quences and effects of the death penalty.”?> That first study was con-
ducted in 1975 and published in 1976 by Austin Sarat and Neil Vidmar
(two young scholars of political science and social psychology, respec-
tively). The study provided something of a template for a number of
further efforts to test the Marshall hypothesis in experimental settings.
Sarat and Vidmar conducted interviews of a random sample of sub-
jects drawn from a single town in Massachusetts. The subjects were
asked to fill out questionnaires about their knowledge about and atti-
tudes toward the death penalty. The subjects were then asked to read
short essays containing information about the lack of deterrence pro-
vided by the death penalty and problems of unfairness, unreliability,
and discrimination in its administration. The subjects were then ques-
tioned again about their attitudes toward the death penalty. Sarat and
Vidmar found that their results supported the Marshall hypothesis in
two respects. First, the subjects generally lacked knowledge about the

22. Id. (citing Austin Sarat & Neil Vidmar, Public Opinion, the Death Penalty, and the
Eighth Amendment: Testing the Marshall Hypothesis, 1976 Wis. L. Rev. 171).
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administration and effects of the death penalty prior to exposure to
the experimental intervention. Second, the subjects’ exposure to
“knowledge” in the form of the essays provided by the experimenters
led some subjects who supported the death penalty prior to the exper-
iment to change their views. However, the researchers acknowledged
that their study’s vindication of the Marshall hypothesis was qualified:
it was only information about the death penalty’s purported lack of
utilitarian value that caused a change in support for the death penalty;
information about the lack of fairness in the administration of the
death penalty, though credited by the subjects (they reported viewing
the death penalty as less “fair”), did not change their overall support
for it. Moreover, the change in support engendered by the utilitarian
information was observed only among those subjects most marginally
supportive of the death penalty at the start. Finally, the exposure to
information merely reduced the number of death penalty supporters;
it did not result in a majority of subjects opposing capital punishment,
as predicted by the Marshall hypothesis.

The design of the Sarat and Vidmar study invites a number of
critiques that raise questions about the validity of its findings and their
relevance to other settings. First, the residents of a college town in
Massachusetts may not be a representative sample from which to
draw any general conclusions. Moreover, the timing of the study (dur-
ing a period in which there had been no executions in the entire coun-
try for almost a decade) made ignorance about the administration of
the death penalty more likely and rendered the question of support
for the death penalty abstract rather than concrete. In addition, the
subjects’ acquisition of “knowledge” was done through the reading of
two short essays in less than an hour. On the one hand, this minimal
exposure could be viewed as understating the effect of true knowledge
acquisition because “knowledge” usually is the product of a more ac-
tive learning process that involves the processing of a variety of
sources of information, followed by discussion and reflection. On the
other hand, the subjects might have been overly influenced by the ex-
perimental intervention because they may have been swayed as much
by their perceptions of the experimenters’ status and expertise as by
the information presented in the essays. Additionally, the study did
not purport to measure the effect of the experimental intervention
over time. Finally, the study raised difficult questions about precisely
how much knowledge the Marshall hypothesis assumed would be nec-
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essary to move opinion and what sort of questions would most accu-
rately capture support or opposition to the death penalty.

Several subsequent studies also found significant decreases in
support for the death penalty among subjects exposed to materials
describing its effects and implementation,** with one even producing a
majority of “informed” subjects expressing opposition to the death
penalty (in full accord with the Marshall hypothesis).>* These later
studies were of roughly similar experimental design to the Sarat and
Vidmar study in that they involved a pre-test, an exposure to informa-
tion about the death penalty, and a post-test. However, they also de-
parted from Sarat and Vidmar’s design in ways that both ameliorated
and exacerbated some of the criticisms raised above. The later studies
expanded on the very brief exposure to information that Sarat and
Vidmar had employed. One study offered its subjects much lengthier
materials to read and a longer time (two weeks) to read them, fol-
lowed by the subjects’ participation in small discussion groups.>®> The
series of studies conducted by Professor Robert Bohm and his col-
leagues®® went even further: the subjects were college students who
took a course on the death penalty that met for a total of forty hours
during a semester. These studies ameliorated the problem of brief
and passive exposure to information by offering the subjects much
more extended and active engagement with both data and ideas about
the death penalty. This improvement, however, was balanced by some
other deficiencies. The two-weeks-plus-discussion study involved a
small and non-random sample, and the discussions were unsupervised
and only an hour long. The studies involving college students who
took a course about the death penalty obviously provided the most
active learning setting. However, questions arise about whether col-
lege students are representative of the general public and whether the

23. See, e.g., Robert M. Bohm, Louise J. Clark, & Adrian F. Aveni, Knowledge and Death
Penalty Opinion: A Test of the Marshall Hypotheses, 28 J. REs. CRIME & DELINQUENCY 360
(1991); Robert M. Bohm, Ronald E. Vogel & Albert A. Maisto, Knowledge and Death Penalty
Opinion: A Panel Study, 21 J. CrRim. JusT. 29 (1993); Robert M. Bohm & Ronald E. Vogel, A
Comparison of Factors Associated with Uninformed and Informed Death Penalty Opinions, 22 J.
CriM. JusT. 125 (1994); Neil Vidmar & Tony Dittenhoffer, Informed Public Opinion and Death
Penalty Attitudes, 23 CANADIAN J. CRIMINOLOGY 43 (1981); Harold O. Wright, Robert M. Bohm
& Katherine M. Jamieson, A Comparison of Uninformed and Informed Death Penalty Opinions:
A Replication and Expansion, 20 Am. J. Crim. JusT. 57 (1995).

24. See Vidmar & Dittenhoffer, supra note 23.

25. See id.

26. See the three Bohm studies listed in note 23.
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status or charisma of the instructor may influence the students as
much as (or even more than) the information presented.

Concerns about the design of the studies supporting the Marshall
hypothesis have been reinforced by the results of other experimental
studies that either qualified the strength of the effects found in sup-
porting studies or flatly contradicted them. The researchers who stud-
ied the effects of a college course on students’ death penalty views
followed up by examining the views of the same students two, three,
and ten years later. These longitudinal studies found that the change
in views that had been observed at the conclusion of the course was
not sustained over time. In the two- and three-year follow-ups, the
researchers found that the subjects’ abstract support for the death
penalty had “rebounded” to near their initial pre-test positions.?” The
ten-year follow-up found a further slight increase in abstract support
for the death penalty.?® Moreover, a different study presented forty-
eight college students (twenty-four supporters and twenty-four oppo-
nents of capital punishment) with detailed information about two
studies regarding the death penalty’s deterrent effect—one on each
side of the deterrence debate. This information did not have the ef-
fect of changing the subjects’ views about the death penalty even in
the short term. Rather, the researchers observed a “polarization” ef-
fect—supporters of the death penalty tended to favor it more strongly
and opponents tended to oppose it more strongly after receiving infor-
mation about it.>® The researchers attributed this response to “biased
assimilation”—the selective integration of information so as to con-
firm pre-existing beliefs: “[JJudgments about the validity, reliability,
relevance, and sometimes even the meaning of proffered evidence are
biased by the apparent consistency of that evidence with the per-
ceiver’s theories and expectations.”?"

Both the “rebound” and the “biased assimilation” effects ob-
served in studies of responses to exposure to information about the
death penalty suggest, contrary to the Marshall hypothesis, that fac-
tors beyond mere information—such as emotional or cultural commit-
ments—are at work in the maintenance of support for capital

27. See Bohm et al., Knowledge and Death Penalty Opinion: A Panel Study, supra note 23.

28. See Robert M. Bohm & Brenda L. Vogel, More Than Ten Years After: The Long-Term
Stability of Informed Death Penalty Opinions, 32 J. Crim. JusT. 307 (2004).

29. See Charles G. Lord, Less Ross, & Mark R. Lepper, Biased Assimilation and Attitude
Polarization: The Effects of Prior Theories on Subsequently Considered Evidence, 37 J. PERsON-
ALty & Soc. PsycHot. 2098 (1979).

30. Id. at 2099.
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punishment. These commitments not only work against the lasting
impact of information on belief over time (hence the rebound effect),
they also provide the lenses through which information is received
and evaluated in the first instance. A burgeoning sociological litera-
ture supports the general phenomenon of “cultural cognition”“—the
view that “culture is prior to facts” in the sense that “what citizens
believe about the empirical consequences of [public] policies derives
from their cultural worldview.”*! Death penalty opinion researchers
outside of the context of testing the Marshall hypothesis have found
strong correlations between death penalty attitudes and attributes
such as race® and political affiliation,** and personality characteristics
such as emotionality,** authoritarianism,* and personal attributional
style.>® The most recent attempt to study the Marshall hypothesis in
an experimental setting finds evidence, consistent with these correla-
tions, that death penalty attitudes are often “value-expressive” in the
sense that they should be viewed as “an expression of underlying val-
ues rather than a more rational or instrumental assessment of
policy.”?”

This study of large, though non-random, samples of college stu-
dents in Texas and California asked the subjects to answer question-
naires indicating the rationales (i.e., moral vs. instrumental) for their
death penalty attitudes and the relative strength of those rationales.
The researchers then constructed a scale to measure the “value-ex-
pressive” nature of the subjects’ support for the death penalty. The
subjects were then asked to read a number of statements about the

31. Dan M. Kahan & Donald Braman, Cultural Cognition and Public Policy, 24 YALE &
PoL’y REv. 149, 150 (2006).

32. See, e.g., B. Keith Payne & V. Coogle, Examining Attitudes About the Death Penalty:
Race and Political Affiliation Are Factors Most Likely to Influence Opinion, 23 CORRECTIONS
ComprenDIUM 1 (1998) (finding that whites more likely to support capital punishment).

33. See id. (finding that Republicans more likely to support capital punishment).

34. See, e.g., Mona Lynch, Capital Punishment as a Moral Imperative: Pro-Death Penalty
Discourse on the Internet, 4 PUNISHMENT & Soc’y. 213 (2002) (emotionality positively correlated
with support for capital punishment).

35. See, e.g., Steven Stack, Authoritarianism and Support for the Death Penalty: A Mul-
tivariate Analysis, 36 SocioLoGicaL Focus 333 (2003) (finding that authoritarianism positively
correlated with support for capital punishment).

36. See, e.g., John K. Cochran, Denise P. Boots & Kathleen M. Heide, Attribution Styles and
Attitudes Toward Capital Punishment for Juveniles, the Mentally Incompetent, and the Mentally
Retarded, 20 Just. Q. 65 (2003) (finding that dispositional attributional style-tendency to attri-
bute blame on the basis of dispositional rather than situational factors—positively correlated with
support for capital punishment).

37. Scott Vollum, Stacy Mallicoat & Jacqueline Buffington-Vollum, Death Penalty Attitudes
in an Increasingly Critical Climate: Value-Expressive Support and Attitude Mutability, 5 SW. J.
Crim. JusT. 221, 224 (2009).

534 [voL. 52:525



The Marshall Hypothesis Revisited

administration of the death penalty in the United States and to answer
questions about the degree to which they found the information com-
pelling (“receptivity”’) and whether the information was likely to im-
pact their opinion of the death penalty (“mutability”). The
researchers found that while a large proportion of subjects found in-
formation critical of the death penalty compelling (i.e., were “recep-
tive”), a much smaller proportion of subjects indicated that such
information was likely to change their attitudes about the death pen-
alty (i.e., were “mutable”). Those scoring higher on the “value-ex-
pressiveness” scale were significantly less likely to be either receptive
or mutable to information regarding the death penalty. Interestingly,
however, the samples from the two states varied substantially in de-
grees of value-expressiveness: Texans were more likely to hold value-
expressive death penalty attitudes, and thus were less likely than
Californians to be either receptive or mutable.

Where do these conflicting studies leave the Marshall hypothesis?
On the one hand, several studies were able to bring about significant
changes in subjects’ reported attitudes about the death penalty simply
by exposing them, in a variety of ways, to exactly the kind of informa-
tion that Marshall predicted would move them to oppose the death
penalty. These results suggest that at least some people, in some set-
tings, may be moved by the transmission of information, at least tem-
porarily. On the other hand, the rebound and polarization findings
suggest that emotional or cultural influences on death penalty atti-
tudes may often outweigh purely cognitive input, and that death pen-
alty attitudes thus are likely to be more resistant to lasting change
through rational argument than the Marshall hypothesis allows. To be
fair to Marshall, he recognized in putting forth his hypothesis that the
mutability of people’s attitudes through information was likely to de-
pend on the basis of their support for the death penalty in the first
instance. He recognized that those who support the death penalty on
retributive grounds, which Marshall equated with vengeance and re-
jected as constitutionally unacceptable, might be less inclined to per-
suasion by information:

This information [about the effects and administration of the death

penalty] would almost surely convince the average citizen that the

death penalty was unwise, but a problem arises as to whether it

would convince him that the penalty was morally reprehensible.

This problem arises from the fact that the public’s desire for retribu-
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tion . . . might influence the citizenry’s view of the morality of capi-

tal punishment.*®
Indeed, some refer to this recognition of the role of retribution in but-
tressing attitudes supporting capital punishment as the third “Marshall
hypothesis” (the first two being 1) the claim that most people are ig-
norant about the operation of the death penalty, and 2) the claim that
“the great mass”*? of citizens would opposed the death penalty if fully
informed).* The same study that found that “value-expressiveness”
was positively correlated with resistance to “receptivity” and “muta-
bility” also tested and confirmed Marshall’s prediction that retributive
support for the death penalty was linked to greater immutability of
death penalty attitudes.

In short, the central Marshall hypothesis about the likely effects
of information on death penalty attitudes has found some—but only
quite modest—support in the laboratory largely because Marshall’s
subsidiary hypothesis about the relative imperviousness of certain
types of attitudes has proven to be a much more powerful and wide-
spread phenomenon than he initially judged it.

II. THE MARSHALL HYPOTHESIS IN THE WIDER WORLD

The social scientist’s experimental setting is only one way to
“test” the validity of the Marshall hypothesis. In the more than thirty-
five years since Furman, we have learned a great deal more about the
American public’s understanding and opinions regarding the death
penalty in settings outside of the laboratory. Moreover, during this
period, there have been some substantial swings in the degree of pub-
lic support for capital punishment. The experiential insights that these
decades offer about the nature and mutability of public opinion re-
garding the death penalty provide additional grounds to accept some
particular aspects of Marshall’s account.

A. Public Ignorance

The Marshall hypothesis rests upon an assumption (sometimes
treated as a separate hypothesis in itself) that the public is generally

38. Furman, 408 U.S. at 363 (Marshall, J., concurring).

39. Id.

40. See Robert M. Bohm, American Death Penalty Opinion: Past, Present, and Future, in
AMERICA’S EXPERIMENT WITH CAPITAL PUNISHMENT: REFLECTIONS ON THE PAST, PRESENT,
AND FUTURE OF THE ULTIMATE PENAL SaNcTION 27, 34-35 (James R. Acker, Robert M. Bohm
& Charles S. Lanier, eds., 2003).
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not well-informed about the operation of the death penalty in the
United States. One important aspect of public ignorance that has
been confirmed by empirical study and whose implications have been
litigated in the Supreme Court is the widespread public underestima-
tion of the amount of time that a defendant would spend in prison if
sentenced to a “life” sentence instead of a sentence of death. Both
public opinion polls*! and interviews with capital jurors** have re-
vealed widespread public ignorance about the meaning of life
sentences. In states that have authorized sentences of “life without
parole”—currently every death penalty state except for New Mex-
ico**—evidence has shown that “jurors either do not know about it, or
do not believe it really means the defendant will, in fact, never be
released on parole.”** The degree of public ignorance on this score
was likely even greater in the first decade or two following Furman,
before “life-without-parole” statutes attained their current status of
near-universal adoption. Before the 1970’s, defendants serving “life”
sentences were, in fact, routinely released after relatively short periods
of incarceration.*> This practice changed radically in the post-Furman
era, but citizen knowledge did not keep pace with changing practices
and still has not caught up.*® The persistent gap between the law and

41. See, e.g., Simmons v. South Carolina, 512 U.S. 154, 159 (1994) (plurality opinion) (citing
statewide public-opinion survey conducted by the University of South Carolina’s Institute for
Public Affairs showing that the vast majority of jury-eligible adults at the time of petitioner’s
trial did not believe that an inmate sentenced to life imprisonment would actually be required to
spend the rest of his life in prison).

42. See, e.g., William J. Bowers & Benjamin D. Steiner, Death by Default: An Empirical
Demonstration of False and Forced Choices in Capital Sentencing, 77 Tex. L. Rev. 605 (1998)
(conducting interviews with capital jurors that revealed that jurors grossly underestimate the
amount of time that capital murderers not sentenced to death typically spend in prison); Benja-
min D. Steiner, William J. Bowers & Austin Sarat, Folk Knowledge as Legal Action: Death Pen-
alty Judgments and the Tenet of Early Release in a Culture of Mistrust and Punitiveness, 33 Law &
Soc’y REv. 461 (1999) (examining juror misperceptions about the length of time that capital
murderers not sentenced to death spend in prison as a form of “folk knowledge”).

43. See DEAaTH PENALTY INFORMATION CENTER: LIFE WITHOUT PAROLE, http:/www.
deathpenaltyinfo.org/life-without-parole.

44. Theodore Eisenberg, Stephen P. Garvey & Martin T. Wells, The Deadly Paradox of
Capital Jurors, 74 S. CaL. L. Rev. 371, 373 (2001).

45. See Note, A Matter of Life and Death: The Effect of Life-Without-Parole Statutes on
Capital Punishment, 119 Harv. L. Rev. 1838, 1839-40 (2006) (tracing the recent rise of “life-
without-parole” statutes).

46. The extent to which ignorance or skepticism about the finality of a “life-without-parole”
sentence has not dissipated in more recent times is revealed by continuing litigation of this issue
in the 1990’s and 2000’s. For examples, see the South Carolina cases cited infra at note 48.
Moreover, just this past summer, the Governor of Oklahoma granted clemency in a case in
which the sentencing jury had requested but was denied clarification about the defendant’s pa-
role eligibility under Oklahoma’s “life without parole” statute. See Oklahoma Governor Com-
mutes Death Sentence at Juror’s and Parole Board’s Request, DEATH PENALTY INFORMATION
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the public’s perceptions of it reflects what some observers have la-
mented as “a failure of democratic education.”*’

Jurors’ lack of knowledge about the meaning of a life sentence
poses a special problem when capital statutes allow a defendant’s fu-
ture dangerousness to be a factor in the jury’s sentencing delibera-
tions. If the jury erroneously believes that the defendant will some
day be eligible for release on parole, it might sentence him to death
based on that erroneous assumption. In a series of cases from South
Carolina, the Supreme Court overturned death sentences on Due Pro-
cess grounds when state trial judges refused to allow defendants to
rebut evidence of their future dangerousness by correcting the jury’s
misapprehension of their future parole eligibility.** The Court’s deci-
sions in these cases recognize on an individual level what Marshall
argued for on a general level: ignorance of crucial information can
distort evaluations of the necessity or wisdom of the death penalty.

Granted, information about the true consequences of a “life with-
out parole” sentence was not one of the specific kinds of information
that Marshall identified in Furman as key to moving public opinion
regarding the death penalty. But Marshall could not have been ex-
pected to have this item on his list in 1972, before such sentences pro-
liferated (indeed, they proliferated at least partly in response to
Furman).*® Rather, Marshall focused on information related to the
same general theme—the public’s over-estimation of the risk of future
danger posed by convicted murderers sentenced to incarceration
rather than death. Marshall argued that the public was not aware
“that convicted murderers usually are model prisoners, and that they
almost always become law-abiding citizens upon their release from
prison.”° If Marshall were writing his list today, after the widespread
adoption of “life without parole” statutes, he undoubtedly would
amend it to read something like “murderers who receive life sentences
usually are model prisoners, and that they will never be released from
confinement.” The point is the same: well-informed citizens would re-
alize that foregoing the death penalty would produce negligible risks,

CENTER, http://www.deathpenaltyinfo.org/oklahoma-governor-commutes-death-sentence-jurors-
and-parole-boards-request.

47. Eisenberg, et al., supra note 44, at 373.

48. See Kelly v. South Carolina, 534 U.S. 246 (2002); Shafer v. South Carolina, 532 U.S. 36
(2001); Simmons v. South Carolina, 512 U.S. 154 (1994).

49. See Note, A Matter of Life and Death: The Effect of Life-Without-Parole Statutes on
Capital Punishment, supra note 45, at 1841.

50. Furman, 408 U.S. at 363 (Marshall, J., concurring).
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to either prison personnel or the community at large, of future vio-
lence by life-sentenced inmates.

B. Alternatives to Death

The widespread ignorance about the meaning of a “life” sentence
is so important because “life without parole” statutes have emerged as
one of the most powerful forces undermining support for the death
penalty—not only in the individual sentencing decisions of capital ju-
ries, but also in the realm of public opinion and public policy. It is
often said that public support for capital punishment is “a mile wide
but an inch deep.” This quip captures the phenomenon that a steady
and substantial majority of people declare themselves “in favor” of
capital punishment in the abstract when asked, but that this appar-
ently solid support can shift substantially in response to reframing the
context (to address particular cases) or the question (to include
alternatives).

The relative steadiness of public support for the death penalty is
nowhere more evident than in Gallup polling on the issue: Gallup
pollsters asked the same question in the same way for most of the 20th
century, and continue to do so in the 21st century: “Are you in favor
of the death penalty for a person convicted of murder?”>! With one
exception (the 1966 poll), more respondents favored than opposed the
death penalty, and generally by a substantial majority. In recent
years, however, a striking phenomenon has emerged: when the ab-
stract support question is modified to include the alternatives of “life
without parole” (“LWOP”) and “life without parole” with the con-
victed murderer working in prison to provide restitution for the vic-
tim’s family (sometimes called LWOP+), the traditional steady and
substantial support for the death penalty disappears. Numerous state
public opinion polls from around the country over the past several
years reveal consistent precipitous drops in support for the death pen-
alty when LWOP and LWOP+ are offered as alternatives, and some-
times even majorities who prefer such alternatives to the death
penalty.>®> National polling as well has yielded similar results.>® In-

51. See Gallup.com, Death Penalty, http://www.gallup.com/poll/1606/Death-Penalty.aspx
(last visited Apr. 19, 2009).

52. See generally DEATH PENALTY INFORMATION CENTER, LIFE WITHOUT PAROLE NEWS
AND DEVELOPMENTS (organizing news stories by year), available at http://www.deathpenalty-
info.org/life-without-parole.

53. See Frank Newport, Sixty-Nine Percent of Americans Support Death Penalty, Oct. 12,
2007, http://www.gallup.com/poll/101863/Sixtynine-Percent-Americans-Support-Death-Penalty.
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deed, a typical recent poll is reported in the pages of the Washington
Post on the very day of this writing, revealing that while a bare major-
ity (fifty-three percent) of those polled in the state of Maryland fa-
vored the death penalty in the abstract, a much greater number (sixty-
five percent) agreed that “life in prison without possibility of parole is
an acceptable alternative to the death penalty as a punishment for
murder.”5*

This responsiveness of public opinion to a simple shift in the
framing of the polling question supports at least the spirit of the Mar-
shall hypothesis, and possibly some of its particulars as well. The large
and consistent “LWOP shift” observable in public opinion polls shows
that stated public support for the death penalty is contingent on an
artificially limited set of punishment options. When the public is ex-
posed to a broader array of options—some of which are actually al-
ready in wide use—reported support for the death penalty declines
precipitously. The predictability of the “LWOP shift” across jurisdic-
tions, the size of the shift, and the ease with which it can be generated
(simply by reframing the abstract question about support for the
death penalty to include alternatives) all bolster at least the spirit of
the Marshall hypothesis by suggesting that the apparent broad public
support for the death penalty is illusory.

It is also possible to view the LWOP effect as bolstering two par-
ticular aspects of the Marshall hypothesis. First, Marshall believed
that the uninformed public overestimated the risk of future violence
by incarcerated murderers in prison and after their release; conse-
quently, he hypothesized that information correcting that faulty judg-
ment would turn public opinion against the death penalty. On the one
hand, the “LWOP shift” could be viewed as rebutting this aspect of
Marshall’s argument because the enormous public support for LWOP
may reflect an immovable judgment that incarcerated murderers can
never be safely released. On the other hand, as argued above in the
“Public Ignorance” subsection,’® Marshall’s argument reflects the rec-
ognition that concerns about the risk of future violence underlie pub-
lic resistance to abolition of the death penalty. The “LWOP shift”
confirms this intuition about the likely source of public resistance—

aspx (while sixty-nine percent of respondents favored the death penalty in the abstract, when
life without parole was offered as an alternative in a variety of polls conducted over the most
recent decade, support for the death penalty typically fell to the forty-seven to fifty-four percent
range).
54. John Wagner, Md. Death Penalty Is No Easy Target, WasH. Posr, Feb. 18, 2009, at BO1.
55. See supra page 536-39.
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and its responsiveness not to new information about the magnitude of
the risk, but rather to new information about alternatives that offer
greater risk reduction.

Second, the Marshall hypothesis was founded on the rejection of
retribution as a basis for maintaining the death penalty—not only on
Marshall’s rejection of retribution as a constitutionally permissible
purpose of punishment, but also on Marshall’s belief that “at this
stage in our history, the American people would [never| knowingly
support purposeless vengeance.”® The “LWOP shift,” and especially
the even greater shift observed when “LWOP+” is offered as an alter-
native to capital punishment,”” suggest that the public is indeed willing
to forego retributive goals. The two goals most furthered by LTWOP
and LWOP+ are incapacitation and restitution, which the public ap-
pears to value as much or more than the retributive satisfaction of
demanding “an eye for an eye.”

Had he lived to see it, Justice Marshall may well have been dis-
mayed by the triumph of LWOP as a matter of public policy, believing
as he did that convicted murderers “almost always become law-abid-
ing citizens upon their release from prison.”>® However, the degree to
which public opinion about the death penalty has proven to be re-
sponsive to LWOP as an alternative vindicates Marshall’s general be-
lief in the mutability of public support for capital punishment, as well
some of the particular grounds that Marshall articulated for his belief.

C. The Innocence Revolution

Quite apart from the shifts in public opinion that can be observed
when LWOP is offered as an alternative, there has also been an abso-
lute shift in public opinion away from supporting the death penalty in
the past decade, even in response to questions that do not include the
LWOP alternative. The Gallup polling data shows that for first two
decades following the Supreme Court’s reinstatement of the death
penalty in 1976, public support for the death penalty rose very signifi-
cantly above pre-Furman levels. In the dozen years preceding
Furman, the Gallup polling average on the question regarding ab-
stract support for the death penalty was forty-nine percent in favor,
whereas no post-reinstatement poll has yielded less than sixty percent

56. Furman, 408 U.S. at 363 (Marshall, J., concurring).
57. See Eisenberg, et al., supra note 44, at 391-93, tbl. 6.
58. Furman, 408 U.S. at 363 (Marshall, J., concurring).
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in favor, and support during the decade 1985-95 averaged seventy-six
percent in favor.”® In the most recent decade (1998-2008), however,
support for the death penalty in the Gallup polling data has fallen to
an average of sixty-seven percent.®® This recent decline has been con-
sistent for nearly a decade, with only a very modest bump up in sup-
port for a couple of years following the events of 9/11. Moreover,
during the same period in which public opinion polls revealed a drop
in support for the death penalty, death verdicts and actual executions
also substantially declined, suggesting that the elected public officials
involved in prosecuting, reviewing, and carrying out death sentences
have been responding to decreasing public support for capital punish-
ment.®" Although one could debate all of the factors that might have
contributed to this striking decline in death penalty opinion and prac-
tices,%? there is widespread consensus that the “innocence revolution”
and the concern it has generated about the likelihood of erroneous
capital convictions have been central in generating greater public
skepticism about the death penalty.

The “innocence revolution” refers to the impact of the large num-
ber of highly publicized exonerations of those convicted of serious
crimes, made possible largely by the recent refinement of DNA tech-
nology. DNA testing first came into forensic use in the late 1980’s and
its use in authoritatively exonerating previously convicted inmates ac-
celerated throughout the 1990’s, spurred by the establishment of The
Innocence Project at Cardozo Law School in 1992. To date, 232 peo-
ple in the United States have been exonerated by DNA evidence, in-
cluding seventeen who have served time on death row.> The total
number of people released from death row based on evidence of their
innocence (not limited to the use of DNA evidence) is much larger,
with a recent accounting totaling 130, more than half of which have

59. See Gallup.com, Death Penalty, supra note 51 (listing polling results on the death pen-
alty from 1936 to 2008).

60. Id.

61. See DEAaTH PENALTY INFORMATION CENTER, SiZE OF DEATH ROow BY YEAR, http://
deathpenaltyinfo.org/death-row-inmates-state-and-size-death-row-year; DeEaTH PENALTY IN-
FORMATION CENTER, EXECUTIONS BY YEAR, http://deathpenaltyinfo.org/executions-year.

62. For example, the fact that homicide rates fell nationwide throughout the 1990’s might
have contributed to the decline in public support for the death penalty, but it is not likely that
homicide rates were the most significant driving force, given the significant gap in time between
the fall in homicide rates and the fall in public support for the death penalty, as measured in
polls, capital verdicts, and executions. See Carol S. Steiker, Capital Punishment and American
Exceptionalism, 81 Or. L. Rev. 97, 102-09 (2002).

63. See The Innocence Project: Mission Statement, available at http://www.innocence
project.org/about/Mission-Statement.php (last visited Mar. 8, 2009).
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occurred in the years since 1995.4 The problem of wrongful convic-
tions in capital cases received widespread public attention in 2003,
when Republican Governor George Ryan granted mass clemency to
the more than 150 inmates on death row in the state of Illinois in
response to a string of exonerations of death-sentenced inmates in
that state—including the exoneration of one inmate, Anthony Porter,
only hours before his scheduled execution.®®

Recent scholars who have studied the phenomenon of wrongful
convictions have argued convincingly that the rate of wrongful convic-
tion is likely especially high in capital cases because of special circum-
stances that affect the investigation and prosecution of capital murder.
These circumstances include pressure on the police to clear homicides,
the absence of live witnesses in homicide cases, greater incentives for
the real killers and others to offer perjured testimony, greater use of
coercive or manipulative interrogation techniques, greater publicity
and public outrage around capital trials, the “death qualification” of
capital juries which makes such juries more likely to convict, greater
willingness by defense counsel to compromise the guilty phase to
avoid death during the sentencing phases, and the lessening of the
perceived burden of proof because of the heinousness of the offense.®®

There is broad consensus among knowledgeable observers that
there was a turn in abolitionist advocacy in the mid-1990’s away from
“general moral issues relating to the state’s power to take life” and
toward “focusing on wrongful convictions” and “the particular horror
of executing an innocent person.”®” These observers attribute the
substantial recent decline in public support for the death penalty

64. The Death Penalty Information Center, an anti-death penalty organization, keeps a list
of exonerated capital defendants that now totals 130 for the years since 1973. For inclusion on
the DPIC’s innocence list, a defendant must have been convicted and sentenced to death and
subsequently either: a) their conviction was overturned and i) they were acquitted at retrial or ii)
all charges were dropped; or b) they were given an absolute pardon by the governor based on
new evidence of innocence. See http://deathpenaltyinfo.org/innocence-list-those-freed-death-
row.
65. See Excerpts from Governor’s Speech on Commutations, N.Y. TivEs, Jan. 12, 2003.
66. See Samuel R. Gross, The Risks of Death: Why Erroneous Convictions Are Common in
Capital Cases, 44 BUFF. L. REv. 469 (1996); see also D. Michael Risinger, Innocents Convicted:
An Empirically Justified Factual Wrongful Conviction Rate, 97 J. CRim. L. & CRIMINOLOGY 761,
778-80 (2007) (deriving an innocence rate for capital rape-murder convictions in the 1980’s of
3.3% to 5%).

67. Lawrence C. Marshall, Litigating in the Shadow of Innocence, 68 U. PrrT. L. REV. 191,
193 (2006) (reviewing WELSCH S. WHITE, LITIGATING IN THE SHADOW OF DEATH: DEFENSE
ATTORNEYS IN CAPITAL CASEs (2000)); see generally Carol S. Steiker & Jordan M. Steiker, The
Seduction of Innocence: The Attraction and Limitations of the Focus on Innocence in Capital
Punishment Law and Advocacy, 95 J. CRim. L. & CrimMINOLOGY 587 (2005) (evaluating the turn
to innocence-based advocacy).
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largely to the new focus on innocence, and there is substantial anecdo-
tal and empirical support for this attribution. On the anecdotal level,
there has been a recent upsurge of books, movies, public intellectuals,
and public officials identifying heightened concern about executing
the innocent as grounds for opposing the death penalty.®® On the em-
pirical level, recent public opinion polls indicate that respondents
overwhelmingly report that concerns about innocence have affected
their views regarding capital punishment.®® In addition, researchers
using test subjects in an experimental setting found that dissemination
of information on the innocence issue reduces support for the death
penalty and does so more than information on lack of deterrence
(which previous studies had suggested was a powerful mover of re-
ported opinion).”’

This powerful impact of concerns about executing the innocent
on public support for the death penalty supports Marshall’s emphasis
on the likely execution of innocents as one of the three key pieces of
information (along with discrimination in application and effects on
the broader criminal justice system) that would move “even the most
hesitant of citizens” to oppose the death penalty.”! This focus on in-
nocence in the Marshall hypothesis seems unremarkable, even obvi-
ous, at this point in time, read against the backdrop of the “innocence
revolution” of the past decade or so. However, what is truly ex-
traordinary about Marshall’s focus on innocence is how far from cen-
tral that focus was in the death penalty debates of the time, either on
or off the Court. The constitutional attack on the death penalty
mounted in Furman was of a piece with other legal challenges to the
administration of criminal justice in the 1960’s; it focused on the ways
in which unfettered discretion in the criminal justice system—begin-
ning with the work of police and extending to the work of prosecutors
and juries—contributed to an inequitable and unjust use of coercive

68. See generally Innocence and the Crisis of the American Death Penalty, DEATH PENALTY
INFOrRMATION CENTER, http://www.deathpenaltyinfo.org/innocence-and-crisis-american-death-
penalty (collecting such sources).

69. See, e.g., A Crisis of Confidence: Americans’ Doubts about the Death Penalty, DEATH
PeEnaLTY INFORMATION CENTER, http://www.deathpenaltyinfo.org/node/2105 (reporting na-
tional poll of 1000 people in 2007 in which eighty-seven percent reported that they believed that
an innocent person had been executed, fifty-five percent of whom reported that this belief “af-
fected” their views on the death penalty).

70. See Alan W. Clarke, Eric Lambert & Laurie Anne Whitt, Executing the Innocent: The
Next Step in the Marshall Hypotheses, 26 N.Y.U. Rev. L. & Soc. CHANGE 309 (2000-2001).

71. Furman, 408 U.S. at 364 (Marshall, J., concurring).
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and punitive power.”> Moreover, none of the other key members of
the Furman majority focused on the innocence issue; rather, they fo-
cused either on the problem of discrimination (Douglas), the incom-
patibility of death with a robust conception of human dignity
(Brennan), or the sheer infrequency of the use of the penalty without
any guidance in its application or likely benefit from its imposition
(Stewart and White). Nor did the public debate about the death pen-
alty in the United States, in the years leading up to Furman, focus
primarily or even substantially on the problem of innocence (unlike
death penalty debates in some other countries that were sparked by
concerns about specific wrongful executions”). Rather, the debate in
the United States was largely a moral and/or religious debate about
state authority to take life, strongly inflected with concerns about arbi-
trariness and discrimination.

Thus, while Marshall’s claim that information about innocence
was key to moving public attitudes about the death penalty may seem
a mere banality today, his focus on the wrongful conviction of the in-
nocent looks absolutely prescient when considered against the back-
drop of the death penalty debate of his time. Whether concerns about
the execution of the innocent will eventually move “the great mass”’*
of citizens, as Marshall predicted, is a different question. Neither the
“innocence revolution,” nor the “LWOP shift,” nor correcting public
ignorance about the meaning of LWOP—whether considered individ-
ually or together—has moved “the great mass” of citizens to categori-
cally oppose the death penalty up to this point. But the extent to
which these developments have measurably moved what many have
thought to be immovable—the mile-wide support for capital punish-
ment—requires a contemporary reader to accord Marshall’s predic-
tions some degree of respect.

III. THE MARSHALL HYPOTHESIS ON THE COURT

It is a delicious irony—and one that I suspect Justice Marshall
himself would have savored—that the Marshall hypothesis has fared
the best not in the laboratory, and not in the wider world, but rather

72. See Carol S. Steiker & Jordan M. Steiker, Opening a Window or Building a Wall? The
Effect of Eighth Amendment Death Penalty Law and Advocacy on Criminal Justice More
Broadly, 11 U. Pa. J. Const. L. 155, 164 (2009).

73. See, e.g., Brian P. Block & John Hostettler, Hanging in the Balance: A History of the
Abolition of Capital Punishment in Britain (1997) (addressing impact of concerns about execu-
tion of the innocent in British abolition of capital punishment).

74. Furman, 408 U.S. at 364 (Marshall, J., concurring).
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on the Supreme Court itself. Arguably, the Justices of the Supreme
Court are an excellent sample to study the effects of information on
death penalty attitudes. The Justices, who generally serve for a sub-
stantial number of years, get a very detailed and panoramic view of
the administration of capital punishment across the country, because
every contested death sentence makes its way to the Court before the
execution may be carried out. Moreover, the Justices are forced to
confront and articulate their own views about capital punishment be-
cause the Eighth Amendment calls upon the Court to decide whether
the administration of the death penalty in any particular context con-
forms to the “evolving standards of decency that mark the progress of
a maturing society,””> which in turn requires the Court to consider not
only evidence of societal consensus but also its “own judgment”’® on
the issue. The experience of reviewing capital cases from around the
country over the course of several decades led three of the Justices
(Powell, Blackmun, and Stevens) who disagreed with Justice Marshall
in either Furman or Gregg (or both) later to conclude that Justice
Marshall was correct about the unconstitutionality of the death pen-
alty. Moreover, the reasons offered by these Justices for their changes
of heart suggested that they had been moved by some of the informa-
tion that Justice Marshall thought was key to shifting public attitudes.

Justice Lewis F. Powell was a steady and central player in the
defense of the death penalty during the tumultuous years in which the
Court evaluated per se challenges to its constitutionality. In 1972, Jus-
tice Powell, along with Justice Blackmun, was one of the block of four
Nixon appointees who dissented in Furman from the Court’s invalida-
tion of the death penalty. Four years later, Justice Powell, along with
Justices Stewart and Stevens, co-authored the plurality opinions rein-
stating the death penalty in Gregg and its companion cases (Blackmun
concurred in the judgment in these cases). Thus, Powell was the only
one of the three later defectors who both dissented in Furman and
formed part of the key plurality in Gregg.

In Furman, Powell authored the longest and most comprehensive
of the four dissents, rejecting all of the various arguments made in the
five different majority opinions against the constitutionality of capital
punishment. In response to arguments about the discriminatory appli-

75. Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion).

76. Kennedy v. Louisiana, 128 S. Ct. 2641, 2658 (2008); Roper v. Simmons, 543 U.S. 551,
563 (2005); Atkins v. Virginia, 536 U.S. 304, 312 (2002); Coker v. Georgia, 433 U.S. 584, 597
(1977).
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cation of the death penalty, emphasized by both Marshall and Doug-
las, Powell expressed confidence that “standards of criminal justice
have ‘evolved’ in a manner favorable to the accused” and concluded
that therefore “discriminatory imposition of capital punishment is far
less likely today than in the past.”””

The plurality opinions reinstating the death penalty in Gregg and
its companion cases similarly expressed faith in the efficacy of the pro-
cedures mandated by the new statutes passed in response to Furman
to guard against arbitrariness and discrimination.”® Justice Powell’s
views on the relevance of evidence of discriminatory imposition of
capital punishment took center stage a decade later, when the Court
reviewed a challenge to the death penalty based on empirical evidence
of the effects of race on capital sentencing in the jurisdiction in which
the defendant had been tried and sentenced to death. In McCleskey v.
Kemp,” Justice Powell cast the crucial fifth vote to reject the constitu-
tional challenge, and he authored the majority opinion for the Court.
Accepting for the sake of argument the validity of the empirical study
that showed that both the race of the perpetrator and the race of the
victim had played statistically significant roles in the distribution of
death sentences in the jurisdiction in which McCleskey had been sen-
tenced to death (with black defendants and the killers of white victims
both facing heightened chances of death verdicts), Powell nonetheless
concluded that such findings did not undermine the constitutional va-
lidity of McCleskey’s death sentence. Powell reasoned that the de-
fense had shown only that race effects were prevalent in the
jurisdiction in which McCleskey was sentenced, not that his particular
jury had actually been motivated by either his (black) race or the
(white) race of his victim. The Court’s ruling in McCleskey effectively
foreclosed future challenges to racial discrimination in the imposition
of the death penalty because the only available evidence of such dis-
crimination is generally statistical evidence of race effects over time,
rather than the sort of individual, “smoking gun” evidence that Pow-
ell’s opinion for the Court seemed to require.

Justice Powell, unlike Justices Blackmun and Stevens, did not ex-
perience any change of heart regarding the death penalty while he was

77. Furman, 408 U.S. at 450 (Powell, J., dissenting).

78. See, e.g., Gregg, 428 U.S. at 195 (plurality opinion) (maintaining that “the concerns ex-
pressed in Furman that the penalty of death not be imposed in an arbitrary or capricious manner
can be met by a carefully drafted statute that ensures that the sentencing authority is given
adequate information and guidance”).

79. 481 U.S. 279 (1987).
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still sitting on the Court. Indeed, he retired from the Court very
shortly after authoring the majority opinion in McCleskey. However,
several years after his retirement, Powell’s official biographer asked
him in an interview if there were any votes that he would change from
his tenure on the Court, and Powell responded, “Yes, McCleskey v.
Kemp.”®® Powell’s reconsideration of the death penalty went beyond
McCleskey’s particular case to the underlying constitutionality of cap-
ital punishment in general; Powell explained to his biographer that he
had come to believe that the death penalty cannot be enforced fairly
and therefore that it “brings discredit on the whole legal system.”®!
Powell’s epiphany regarding the death penalty, though it occurred
too late to become part of his Supreme Court legacy, supports the
Marshall hypothesis in both spirit and particulars. At the level of gen-
eral spirit, Powell is the classic example of someone whose position on
the death penalty changed as new information undermined the basis
for his initial support. Contrast Powell’s confidence in the “evolved”
fairness of the legal process expressed in his Furman dissent and the
concerns about fairness and “discredit” expressed in his post-retire-
ment interview. What happened in the interim between these two
views was prolonged exposure to the manner in which capital punish-
ment was implemented in jurisdictions all around the country. Of
course, in Powell’s case, as in the cases of Blackmun and Stevens dis-
cussed below, what changed was his view of the constitutionality of the
death penalty, rather than its moral permissibility or attractiveness as
a policy choice. But, the constitutional question under the Eighth
Amendment, as explained above, overlaps substantially with the
moral question—whether the death penalty comports with “evolving
standards of decency that mark the progress of a maturing society.”?
Moreover, the explicit grounds for Powell’s (and the other Justices’)
change of heart on the constitutional question were exactly the
grounds that Marshall predicted would shift public opinion on the
moral permissibility of the death penalty. In particular, discrimination

80. David Von Drehle, Retired Justice Changes Stand on Death Penalty; Powell Is Said to
Favor Ending Executions, WasH. PosT, June 10, 1994, at A1 (based on an interview with John C.
Jeffries, Jr., Justice Powel’s biographer).

81. Biography of Justice Lewis Powell Draws on Personal Files, Interviews for Inside Look at
Supreme Court and New Information About Powell’s Views, Univ. oF VA. Top NEws,
May 18, 1994, available at http://www.virginia.edu/topnews/textonlyarchive/May_1994/94-05-18_
Biography_of_Justice_Lewis_Powell_Draws_on_Personal_Files,_Interviews_for_Inside_Look_
at_Supreme_Court.txt.

82. See Kennedy, 128 S. Ct. at 2658; Roper, 543 U.S. at 563; Atkins, 536 U.S. at 312; Coker,
433 U.S. at 597; Trop, 356 U.S. at 101.
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in the application of the death penalty was one of the “big three”
pieces of information (along with the execution of the innocent and
the pernicious effects on the broader criminal justice system) that
Marshall predicted would move “even the most hesitant” proponent
of capital punishment to reject it as “morally reprehensible.”®* Addi-
tionally, Powell’s view that the unfairness of the death penalty “brings
discredit on the whole legal system” echoes the concern about the ef-
fects of capital punishment on the broader criminal justice system (an-
other of Marshall’s “big three” points of information).5*

Justice Harry A. Blackmun’s later repudiation of the constitution-
ality of the death penalty is perhaps the least surprising of the three
defections, in light of the intense personal distaste for capital punish-
ment expressed in his Furman dissent. In Furman, Blackmun de-
scribed the “excruciating agony of the spirit” that he suffered in facing
the clash between his personal beliefs about capital punishment and
his views about the limits of the judicial role. Wrote Blackmun, “I
yield to no one in the depth of my distaste, antipathy, and, indeed,
abhorrence, for the death penalty. . . . For me, it violates childhood’s
training and life’s experiences . . . .”® Despite these strong feelings,
Blackmun concluded in Furman, “Although personally I may rejoice
at the Court’s result, I find it difficult to accept or to justify as a matter
of history, of law, or of constitutional pronouncement. I fear the
Court has overstepped.”® Blackmun’s conviction that the issue of
capital punishment lay within the purview of the political branches of
government rather than the judiciary led him to uphold numerous
capital convictions against constitutional challenge through the 1970’s
and 1980’s, though with increasing reservations (for example, Black-
mun dissented from Powell’s majority opinion in McCleskey).

For Blackmun, unlike Powell, the definitive turn away from the
death penalty occurred before, rather than after, his retirement from
the Court. In a lengthy and impassioned dissent from denial of certio-
rari in a capital case in 1994 shortly before his retirement,®*” Blackmun
asserted that his position was now categorical and explained the

83. Furman, 408 U.S. at 363-64 (Marshall, J., concurring).

84. Id. (arguing that the fact that “the death penalty wreaks havoc with our entire criminal
justice system” would convince “even the most hesitant of citizens” to oppose it).

85. Id. at 405 (Blackmun, J., dissenting).

86. Id. at 414.

87. See Callins v. Collins, 510 U.S. 1141 (1994) (Blackmun, J., dissenting from denial of
certiorari). Blackmun retired from the Court at the end of the Term in which he dissented in
Callins.
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grounds for his complete constitutional rejection of capital punish-
ment. In Blackmun’s view, the Court’s twin constitutional commands
that, on the one hand, capital sentencing discretion must be legisla-
tively guided to avoid arbitrary sentencing, and, on the other hand,
the consideration of all potentially mitigating evidence must be unfet-
tered to promote individualized sentencing, could not possibly be rec-
onciled. Because proper guidance and sufficient individualization
were both crucial to the administration of capital punishment and yet
could not simultaneously be achieved, Blackmun concluded that the
death penalty could not stand: “Experience has taught us that the con-
stitutional goal of eliminating arbitrariness and discrimination from
the administration of death can never be achieved without compro-
mising an equally essential component of fundamental fairness—indi-
vidualized sentencing.”®® Like Powell, Blackmun saw the question as
one of fundamental fairness: “The death penalty must be imposed
fairly, and with reasonable consistency, or not at all.”®’

Blackmun’s repudiation of the death penalty echoed some of the
specific concerns that Marshall had emphasized in Furman—in partic-
ular, issues of discriminatory application and the risk of executing the
innocent. Regarding discriminatory application, Blackmun specifi-
cally cited the Court’s failure to address the “staggering evidence of
racial prejudice” presented in McCleskey, and accused the Court of
“turn[ing] its back”®° on the issue of racial discrimination in the appli-
cation of the death penalty. Regarding innocence, Blackmun la-
mented the fact that “the inevitability of factual, legal, and moral
error gives us a system that we know must wrongly kill some defend-
ants.”®'  Although Justice Marshall passed away the year before
Blackmun’s dissent, he would have been especially gratified that
Blackmun took a similar categorical stance and refused to affirm any
more death sentences during the (brief) remainder of his tenure on
the Court; as Blackmun announced in Callins: “From this day for-
ward, I no longer shall tinker with the machinery of death.”®* Indeed,
a search for the phrase “Adhering to my view” in proximity to “death
penalty” turns up not only Justice Marshall’s (and Justice Brennan’s)

88. Id. at 1144 (citations omitted).

89. Id. (citations omitted).

90. Id. at 1154.

91. Id. at 1145-46. Blackmun also criticized the Court’s decision in Herrera v. Collins, 506
U.S. 390 (1993), for failing to recognize a claim of factual innocence as a constitutional claim
cognizable on federal habeas corpus review. Id. at 1157.

92. Id. at 1145.
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decades of dissents in all of the Court’s capital cases from the post-
Gregg era, but also Justice Blackmun’s dozens of dissents from the
latter part of the 1993-94 Term of Court, articulated, no doubt self-
consciously, in the same language.

Justice John Paul Stevens, the third and most recent defector, did
not participate in the Court’s consideration of Furman because his ap-
pointment to the Court came several years later, just shortly before
the Court’s consideration of Gregg. Despite his newcomer status, Ste-
vens joined Furman veterans, Stewart (Furman majority) and Powell
(Furman dissent), in crafting the plurality opinions that would bring
the death penalty back from its brief constitutional banishment. Ste-
vens’ journey from architect of the death penalty’s revival to constitu-
tional abolitionist was the longest of the three Justices, taking more
than three decades. Although Stevens voted to uphold numerous
death sentences against constitutional challenge in the 1970’s, 1980’s,
and 1990’s, he, like Blackmun, became a more and more frequent dis-
senter. Like Blackmun, Stevens dissented from Powell’s majority
opinion in McCleskey. Moreover, Stevens joined all three of the
Court’s recent opinions, issued long after the retirements of Powell
and Blackmun, cutting back on the scope of the death penalty by in-
validating its imposition on offenders with mental retardation or juve-
nile offenders, or for the crime of child rape.”> However, just last
Term, in a concurrence upholding a death sentence against a constitu-
tional claim challenging the state’s lethal injection protocol, Stevens
announced that he had come to the conclusion that the death penalty
could no longer be constitutionally tolerated.

In Baze v. Rees,”* Stevens explained that after “exhaustive expo-
sure to countless cases for which death is the authorized penalty,” he
came to the conclusion on the basis of his “own experience” that the
Court’s original decision in Furman had been correct and the death
penalty is “‘patently excessive and cruel and unusual punishment vio-
lative of the Eighth Amendment.””®* Stevens first grounded his rejec-
tion of the death penalty in its failure to contribute measurably to the
goals of either deterrence or retribution.”® But Stevens went on to

93. See Kennedy v. Louisiana, 128 S. Ct. 2641 (2008) (ruling death penalty unconstitutional
for the crime of child rape); Roper v. Simmons, 543 U.S. 551 (2005) (ruling death penalty uncon-
stitutional for juvenile offenders); Atkins v. Virginia, 536 U.S. 304 (2002) (ruling death penalty
unconstitutional for offenders with mental retardation).

94. See Baze v. Rees, 128 S. Ct. 1520, 1542 (2008) (Stevens, J., concurring).

95. Id. at 1551 (quoting Furman, 408 U.S. at 312 (White, J., concurring)).

96. Id. at 1546-49.
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explain that of “decisive importance”®” to his judgment that the death
penalty was unconstitutional was the fact that it is irrevocable and
thus renders the legal system unable to respond to the problem of
“the real risk of error”® in its application—a risk created by the inad-
equacy of current procedures to guarantee a fair cross section of view
on capital juries, to protect against emotion overcoming reason in cap-
ital deliberations, or to prevent discriminatory application of the
death penalty.®”

Stevens’ reliance on his long experience on the bench as the
grounds for his rejection of the constitutionality of capital punishment
offers eloquent support for Marshall’s conviction that those who are
truly informed about the death penalty will inevitably come to reject
it. The primacy of concerns about innocence and discriminatory appli-
cation in Stevens account also supports Marshall’s views about the
kinds of information that are most important in changing views. De-
spite Stevens’ conviction that the death penalty should be constitu-
tionally rejected, however, Stevens concurred rather than dissented in
the Court’s rejection of Baze’s lethal injection challenge. Stevens—
unlike Marshall, Brennan, and Blackmun—felt bound by the doctrine
of stare decisis to continue to apply the Court’s death penalty doctrine,
and he concluded that application of the Court’s doctrine required
affirmance of Baze’s death sentence.'” At age eighty-nine (before
the end of the 2008-09 Term), Stevens is unlikely to find a majority to
give effect to his death penalty views before his retirement from the
Court. But like Blackmun, Stevens has planted the seed for future
majorities to consult in his lengthy opinion detailing the grounds for
his intellectual defection from the death penalty.

As powerful as Stevens and Blackmun’s opinions are in explain-
ing the grounds for their ultimate rejection of the constitutionality of
the death penalty, the cumulative effect of Powell, Stevens, and Black-
mun’s conversions is even more compelling. These three Justices to-
gether formed half of Furman’s dissenting block and two-thirds of
Gregg’s plurality reviving the modern American death penalty as we
now know it. Their slow by steady attrition from their original start-
ing point is an eloquent testament to the power of knowledge gained

97. Id. at 1551.
98. Id.
99. Id. at 1550-51.
100. Id. at 1552 (“The conclusion that I have reached with regard to the constitutionality of
the death penalty itself . . . does not , however, justify a refusal to respect precedents that remain
a part of our law.”).
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through experience—the power of “information” in Marshall’s
terms—in shaping deeply held views about capital punishment.

IV. IMPLICATIONS

At the simplest level, reviewing what can be said in defense of the
Marshall hypothesis is a sort of personal mea culpa—a recognition
that my off-hand dismissal may have been too quick. Undoubtedly, it
remains highly unlikely that the Marshall hypothesis can ever be fully
vindicated, both because of the powerful phenomenon of “cultural
cognition” and because only some of the information that Marshall
identified has been shown to have substantial power in moving public
opinion. However, Marshall’s conviction that death penalty attitudes
would be responsive to certain kinds of information has turned out to
find support in all kinds of places—from the laboratory, to the wider
world, to the Supreme Court itself. Moreover, Marshall’s intuitions
about what kinds of information would be most powerful in moving
people turned out to be remarkably accurate—indeed prescient in the
case of innocence, which was not at the center of the death penalty
debates of his time. In short, there is simply less to laugh at and more
to respect in the Marshall hypothesis than first met my (and maybe
your, the reader’s) eye.

At the level of legal doctrine, the various sources of support out-
lined above for the Marshall hypothesis may offer some modest
grounding for the most controversial aspect of the Court’s current
Eighth Amendment jurisprudence. In the Court’s recent opinions re-
jecting the death penalty for mentally retarded and juvenile offenders
and for the crime of child rape, the Court has resuscitated and reinvig-
orated an aspect of its early post-Furman jurisprudence that had ap-
peared to be abandoned in the 1980’s—the idea that the Court should
give content to the touchstone of “evolving standards of decency” by
consulting not merely objective evidence of societal consensus (such
as the decisions of legislatures and juries), but also its “own judg-
ment.”'”" Resorting to the Court’s own judgment helped the Court
bolster its conclusion that there was a societal consensus that the
death penalty was a disproportionate punishment for offenders with

101. See Coker v. Georgia, 433 U.S. 584, 597 (1977) (relying on the Court’s “own judgment”
in evaluating Eighth Amendment challenges). The Court had briefly appeared to reject this
reliance in the late 1980’s. See, e.g., Stanford v. Kentucky, 492 U.S. 361, 369 (1989) (“In deter-
mining what standards have ‘evolved,” however, we have looked not to our own conceptions of
decency, but to those of modern American society as a whole.”).
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mental retardation and juvenile offenders, even though only eighteen
states specifically prohibited these practices, out of the thirty-eight
states that authorized capital punishment (while twelve states banned
the death penalty altogether). The powerful role that the Court’s
“own judgment” has played in its recent Eighth Amendment cases has
led to its attack, most scathingly by Justice Scalia, as nothing more
than a transparent ruse for displacing permissible legislative choices
with the Court’s own preferences. In response to Justice Stevens’ re-
sort to his “own judgment” in rejecting the constitutionality of capital
punishment in his recent concurrence in Baze, Scalia declared: “Purer
expression cannot be found of the principle of rule by judicial fiat.”'%>

The force of this objection to “judicial fiat” is undercut by the
support for the Marshall hypothesis marshaled above. To the extent
that various Justices’ partial or total rejection of capital punishment is
grounded in their deeper knowledge about the death penalty devel-
oped through their long-term exposure to its implementation, then
perhaps their “own judgment” is a helpful guide for discerning “evolv-
ing standards of decency” rather than an evasion of that duty. Mar-
shall’s special emphasis on knowledge about problems in the
implementation of the death penalty (such as the risks of error and
discrimination), rather than the essential moral permissibility of the
practice, places judges in the category of those most representative of
“informed” judgment. And the Justices of the Supreme Court are
uniquely positioned, even among judges, with regard to information
about the implementation of the death penalty, in light of their expo-
sure to a continuous flow of information from jurisdictions across the
country. Of course, Justices of the Supreme Court are no more im-
mune from “cultural cognition” than the rest of us,'®® and it is possible
that their discernment of “facts” about the implementation of the
death penalty will “needlessly burden the law with partisanship, de-
tracting from its legitimacy.”'® But the Marshall hypothesis repre-
sents a counterweight to the story of cultural cognition in that it
suggests that views about the death penalty are not as culturally con-
tentious as many might think and more prone to change through ra-
tional discernment and deep experience.

102. Baze, 128 S. Ct. at 1555 (Scalia, J., concurring).

103. See, e.g., Dan M. Kahan, David A. Hoffman & Donald Braman, Whose Eyes Are You
Going to Believe? Scott v. Harris and the Perils of Cognitive Illiberalism, 122 HArv. L. REv. 837
(2009) (demonstrating the polarizing effects of “cultural cognition” on the Court).

104. Id. at 902.
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Quite apart from any doctrinal implications that the Marshall hy-
pothesis might have, at a predictive level, it surely helps us to better
understand the recent decade of declining use and growing skepticism
of the death penalty. The current moment of fragility in the American
death penalty’s long history—the first such moment since the decade
immediately preceding Furman—raises important and contested ques-
tions about causes and consequences. The causal role of the triumph
of “LWOP” and the “innocence revolution” are suggested—and in-
deed, might have been forecasted by—the Marshall hypothesis.
Moreover, the Marshall hypothesis continues to be relevant in pre-
dicting what might ultimately move either the Supreme Court or “the
great mass of citizens” to a different equilibrium on the ultimate
punishment.
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Advocate and Jurist:
Marshall and the Equal Protection
Doctrine

The Equal Protection Clause of the Constitution could be considered
the most important legal provision in the career of Thurgood Mar-
shall, as both advocate and jurist. This section looks at Justice Mar-
shall’s career with reference to that important constitutional
provision. Authors will discuss Thurgood Marshall’s judicial nomina-
tion hearings and opine on his work as it relates to the equal protec-
tion of women, affirmative action, and school integration.
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A Stone’s Throw to Justice:
Liberty, Equality, and Women’s Rights in
the Supreme Court Opinions of

Justice Thurgood Marshall

Lisa A. CRooMs*

Few would dispute the claim that Justice Thurgood Marshall was
the quintessential “race man.”' His life as a lawyer for the NAACP
Legal Defense and Educational Fund, Solicitor General, and Supreme

* Professor of Law, Howard University School of Law. I would like to thank Golden
Marzett for her invaluable research assistance, Martha A. Fineman, Vanessa King, and the Femi-
nism and Legal Theory Project at Emory University Law School for hosting me as a Visiting
Scholar in Residence during the summer of 2008, Dean Kurt Schmoke for research support, and
Timothy C. Robinson for material and emotional support during my summer in Atlanta. I would
also like to thank the Board and members of the Howard Law Journal for inviting me to partici-
pate in this symposium, and Taryn Mitchell (Howard University School of Law, Class of 2009)
for her work shepherding this essay through the editorial process.

1. In her book, Race Men, Hazel Carby traces the concept of race men to St. Clair Drake
and Horace Clayton’s 1945 work, Black Metropolis in which they “attempted to account for the
emergence of the idea of a race man.” According to Drake and Clayton, “‘[r]ace consciousness’
... is not the work of ‘agitators’ or ‘subversive influences’ — it is forced upon Negroes by the very
fact of their separate-subordinate status in American life’.” Carby continues, “[s]ince emancipa-
tion . . . black people have had to prove, actively and consistently, that they were not the inferior
beings that their status as second-class citizens declared them to be: hence an aggressive demon-
stration of their superiority in some field of achievement, either individually or collectively, was
what established race pride: ‘the success of one Negro’ was interpreted as ‘the success of all.’
The result of the pursuit of ‘race consciousness, race pride, and race solidarity’ was the emer-
gence of particular social types, among which was the Race Man.” HazeL V. CArBY, RACE
MEN 4 (1998). Carby makes two additional observations about the race man concept. First, she
notes that the influence of race on perception and designation means that “[w]hat a race man
signifies for the white segments of our society is not necessarily how a race man is defined for
various black communities.” Id. As a contemporary matter, she attributes these differences to
the fact that we live “in a society where the mass media all too eagerly assign to a few carefully
chosen voices the representation of the racialized many, and the chosen rarely reject their desig-
nation and transient moment of glory.” Id. Second, Carby interrogates the gender-norming
inherent in limiting this type of racial representation to men. According to Carby, “[w]hile
Drake and Clayton effectively situate the subtleties and complexities produced by and through
the processes of racialization in the United States, they, along with most contemporary black
male intellectuals, take for granted the gendering at work in the other half of the concept ‘race
man’ . . . we have inherited from them and from others . . . a rarely questioned notion of mascu-
linity as it is connected to ideas of race and nation.” Id. at 4-5.
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Court Justice demonstrate his commitment to racial uplift and consti-
tutional equality.> His work made him the best known “social engi-
neer” trained by Charles Hamilton Houston at Howard University
School of Law.> While some of Justice Marshall’s work advanced the
struggle for racial justice representing female plaintiffs, there has been
relatively little analysis of Justice Marshall’s women’s rights jurispru-
dence.* This essay ventures into largely uncharted territory to ex-
amine how women feature in Justice Marshall’s views about liberty
and equality under the Fifth and Fourteenth Amendments of the Con-
stitution.> Based on a selected group of Justice Marshall’s opinions,
this essay posits that he analyzed women’s constitutional rights in two
ways. Both ways rely, in part, on Justice Harlan Fiske Stone’s foot-
note four in United States v. Carolene Products Corp.® First, Justice
Marshall focused on the fundamental nature of the rights being as-
serted and assessed government action in terms of its impact on those
fundamental rights. Second, he advanced a view of women as minori-

2. E.g., THURGOOD MARSHALL, His SPEECHES, WRITINGS, ARGUMENTS, OPINIONS AND
Reminiscences (Mark V. Tushnet, ed., 2001); THURGOOD MARSHALL, SUPREME JUSTICE:
SPEECHES AND WRITINGS (J. Clay Smith, Jr., ed., 2003).

3. See GENNA RAE McNEIL, GROUNDWORK: CHARLES HAMILTON HOUSTON AND THE
STRUGGLE FOR CIvIL RiGgHTs (1983).

4. Sipuel v. Regents of the Univ. of Okla., 332 U.S. 631 (1948); Symposium, The Life and
Jurisprudence of Thurgood Marshall: A Tribute to Thurgood Marshall: A Man Who Broke With
Tradition on Issues of Race and Gender, 47 Okra. L. ReEv. 127 (1994); Randall Kennedy,
Thurgood Marshall and the Struggle for Women’s Rights, 17 HARv. WoMEN’s L.J. 1 (1994).

5. My chosen method may be imperfect. For example, in The Brethren: Inside the Supreme
Court, Bob Woodward’s description of Justice Marshall’s methods of work and strengths might
lead one to conclude that his opinions might not be the best evidence of his jurisprudence. Bos
WoODWARD & SCOTT ARMSTRONG, THE BRETHREN: INSIDE THE SUPREME COURT (1979). In
addition, focusing on the Fifth and Fourteenth Amendment women’s rights cases leaves unad-
dressed arguably important cases and analyses that do not rely on those Amendments such as
Dothard v. Rawlinson, 433 U.S. 321 (1977) (holding that Title VII of the Civil Rights Act of 1964
prohibited application of Alabama’s facially neutral height and weight statute, but Alabama’s
regulation barring the hiring of women as guards in “contact positions” at men’s prisons was a
bona fide occupational qualification because the prisons were violent, twenty percent of the
prison population was comprised of sex offenders, and the women’s sex made them especially
vulnerable to attack thereby compromising prison security) and Santa Clara Pueblo v. Martinez,
436 U.S. 49 (1978) (holding that sovereign immunity barred a civil action brought by two female
members of the Santa Clara Pueblo Tribe claiming the tribe’s ordinance that denied tribal mem-
bership to the children of female tribe members who married outside the tribe, while extending
membership to the children of male members who married outside the tribe, violated the provi-
sion of Title I of the Indian Civil Rights Act and its guarantee of equal protection of the laws).
Notwithstanding these criticisms, examining these opinions is a useful exercise for the limited
purposes of this essay.

6. 304 U.S. 144 (1938); see also infra Part 1.
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ties entitled to extra judicial solicitude when government actions ad-
versely affected their constitutional rights.”

The remainder of this essay is organized as follows. Part I dis-
cusses footnote four’s analytical framework which stands as the juris-
prudential basis for liberty and equality as matters of due process and
equal protection, respectively. Part II then considers Justice Mar-
shall’s opinions which are divided into three categories: (1) fundamen-
tal and enumerated constitutional rights cases that explicate due
process’ liberty; (2) non-discrimination cases at the heart of which is
equal protection’s equality; and (3) fundamental rights and non-dis-
crimination cases which implicate both liberty and equality. In this
third group of cases, Justice Marshall focuses on poor women of color
and how the Fifth and Fourteenth Amendment’s privacy aspect of the
liberty provisions permits them to be treated unequally. The man-
dates of constitutional equality subjects these types of discriminatory
laws to the lowest level of equal protection scrutiny, virtually guaran-
teeing they will pass constitutional muster.

I. UNITED STATES V. CAROLENE PRODUCTS: THE
BEDROCK ON WHICH CONSTITUTIONAL
LIBERTY AND EQUALITY STAND

United States v. Carolene Products Corp. involved a corporation
indicted for violating the Filled Milk Act.® The corporation chal-
lenged the indictment, contending the law was beyond Congress’
Commerce Clause authority and more properly a matter within states’
Tenth Amendment police power to regulate in the interest of the
health, safety, and welfare of state residents. The corporation also
claimed the law failed to meet the minimum due process standards,
thereby violating the Fifth Amendment. Specifically, the corporation
contended the Filled Milk Act “deprive[d] it of its property without

7. See, e.g., Symposium, Of John Brown: Lawyers, the Law, and Civil Disobedience: Law-
yers, Civil Disobedience, and Equality in the Twenty-First Century: Lessons from Two American
Heroes, 54 ALa. L. REv. 959 (2003).

8. Section 61 of the Act defined “filled milk” as “any milk, cream, or skimmed milk,
whether or not condensed, evaporated, concentrated, powdered, dried, or desiccated, to which
has been added, or which has been blended or compounded with, any fat or oil other than milk
fat, so that the resulting product is in imitation or semblance of milk, cream, or skimmed milk,
whether or not condensed, evaporated, concentrated, powdered, dried, or desiccated.” 21
U.S.C.A. § 61 (2009). Section 62 “declared that filled milk . . . is an adulterated article of food,
injurious to the public health, and its sale constitutes a fraud upon the public.” It made it “un-
lawful for any person to . . . ship or deliver for shipment in interstate or foreign commerce, any
filled milk.” 21 U.S.C.A. § 62 (2009).
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due process of law, particularly in that the statute . . . [made] binding
and conclusive . . . the legislative declaration that appellee’s product
‘is an adulterated article of food injurious to the public health and its
sale constitutes a fraud on the public.””

The Court disagreed. The plenary nature of Congress’ Com-
merce Clause power meant it could “be exercised to its utmost extent”
subject to “no limitations other than are prescribed by the Constitu-
tion.”!% Faced with the tensions that arise when Congress and states
both appear to have a constitutional basis on which to regulate the
same thing, the Court concluded that Congress’s plenary power to
regulate interstate commerce meant it was “free to exclude from in-
terstate commerce articles whose use in the states for which they are
destined it may reasonably conceive to be injurious to the public
health, morals or welfare, or which contravene the policy of the state
of their destination.”'! Therefore, Congress—not individual states—
was empowered to regulate the shipment of filled milk as a commod-
ity flowing through the channels and instrumentalities of interstate
commerce.

In discussing how the Court should approach its assessment of
the constitutionality of laws such as the Filled Milk Act, Justice Stone
noted that the power of judicial review meant that this type of legisla-
tion was, under most circumstances, entitled to a presumption of con-
stitutionality. This presumption was based, in part, on Supreme Court
precedent that interpreted the Fourteenth Amendment to permit
states to regulate similarly harmful items. He cited to Hebe Company
v. Shaw in which the Court rejected a challenge to § 12725 of the Gen-
eral Code of Ohio.'? Justice Holmes set forth the Fourteenth Amend-
ment inquiry as follows:

[W]hether, considering the end in view, the statute passes the

bounds of reason and assumes the character of a merely arbitrary

fiat. If the character or effect of the article as intended to be used

‘be debatable, the legislature is entitled to its own judgment, and

that judgment is not to be superseded by the verdict of a jury,” or we

may add, by the personal opinion of judges, ‘upon the issue which

the legislature has decided.” The answer to the inquiry is that the

provisions are of a kind familiar to legislation and often sustained

9. Carolene Prods., 304 U.S. at 147 (citation omitted).
10. Id. (citing Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824)).
11. Id.
12. Hebe Co. v. Shaw, 248 U.S. 297 (1919); see also Carolene Prods., 304 U.S. at 148.
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and that it is impossible for this Court to say that they might not be
believed to be necessary in order to accomplish the desired ends.!?
Discussing Justice Holmes’ opinion in Hebe, Justice Stone noted,
The power of the legislature to secure a minimum of particular nu-
tritive elements in a widely used article of food and to protect the
public from fraudulent substitutions, was not doubted; and the
Court thought that there was ample scope for the legislative judg-
ment that prohibition of the offending article was an appropriate
means of preventing injury to the public.!*
The opinion continued, “[w]e see no persuasive reason for departing
from that ruling here, where the Fifth [rather than the Fourteenth]
Amendment is concerned; and since none is suggested, we might rest
[our] decision wholly on the presumption of constitutionality.”!?

Justice Stone found additional support for this presumption in the
legislative process by which the statute was enacted. Stone observed,
[T]he existence of facts supporting the legislative judgment is to be
presumed, for regulatory legislation affecting ordinary commercial
transactions is not to be pronounced unconstitutional unless in the
light of the facts made known or generally assumed it is of such a
character as to preclude the assumption that it rests upon some ra-
tional basis within the knowledge and experience of the

legislators.'®
Stone was willing to be highly deferential to congressional determina-
tions involving the regulation of “ordinary commercial transactions”
the constitutionality of which required only some rational justification
for the legislation under review.!”

At this point, Justice Stone includes a footnote to distinguish the
commercial cases involving presumptively constitutional regulations
from those in which the legislature might not be entitled to as much
judicial deference. Reading both above and below the line in Justice
Stone’s opinion reveals a two-tiered framework to guide the Court in
exercising its power of judicial review. In the opinion’s “footnote
four,” Justice Stone identifies four types of government action that
might trigger a higher level of judicial review than the majority used
to resolve the issue in Carolene Products. These government actions
can be summarized in the following way:

13. Hebe Co., 248 U.S. at 303-04 (citation omitted).
14. Carolene Prods., 304 U.S. at 148.

15. Id.

16. Id. at 152 (citation omitted).

17. Id.
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1. If, on its face, legislation targets constitutionally-enumerated
rights, then “[t]here may be a narrower scope for the operation
of the presumption of constitutionality;”!®

2. If legislation “restricts those political processes which can ordi-
narily be expected to bring about repeal of undesirable legisla-
tion,” then “more exacting judicial scrutiny under the general
prohibitions of the Fourteenth Amendment” might be
warranted;'®

3. If discriminatory legislation is “directed at particular religious,
or national, or racial minorities,” then a “correspondingly more
searching review” may be required;*° and

4. 1If government action is motivated by “prejudice against discrete
and insular minorities [that] may be a special condition, which
tends seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect minorities,”
then a “correspondingly more searching review” may be

necessary.?!

This list has been the source of a considerable amount of discussion
and analysis.”> Much of the footnote four scholarship and jurispru-
dence seems to ignore the divisions between the four situations Justice
Stone identified, elevating his “discrete and insular minorities” lan-
guage in ways the text of the footnote does not seem to support.”
While interpreting footnote four as a basis for both due process and
equal protection is correct, reading discreteness and insularity as a
necessary element for entreaties for minority protection unnecessarily
limits the footnote’s reach. The footnote can be read to support the
conclusion that it reaches two different types of minorities under two
scenarios, only one of which is explicitly linked to failures in the politi-
cal process. “Religious, national and racial minorities” are protected
without explicit regard for the political process that yielded the chal-

18. Id. at 152 n.4.

22. E.g.,Joun HarT ELy, DEMOCRACY AND DisTRUST: A THEORY OF JUDICIAL REVIEW
(1980); Mark Tushnet, The Supreme Court and the National Political Order: Collaboration and
Confrontation, in THE SUPREME COURT AND AMERICAN PoLiTicaAL DEVELOPMENT (Ronald
Khan & Ken I. Kersch eds., 2006); J.M. Balkin, Symposium: Law and Social Theory: The Foot-
note, 83 Nw. U. L. Rev. 275 (1988); Martin S. Flaherty, Symposium: The Constitution Outside the
Courts and the Pursuit of a Good Society: Constitutional Asymmetry, 69 Forpuam L. Rev. 2073
(2001); Alan James Kluegel, The Link Between Carolene Products Popular Practices from Demo-
cratic Failures, 42 U.S.F. L. REv. 715 (2008); Neil A. Komesar, A Job for the Judges: The Judici-
ary and the Constitution in a Massive Complex Society, 86 MicH. L. REv. 657 (1988).

23. Louis Lusky, Footnote Redux: A Carolene Products Reminiscence, 82 CoLum. L. REv.
1093 (1982).
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lenged legislation. “Discrete and insular minorities” which may or
may not be the same “religious, national and racial minorities” are
protected if the legislation in question is based on prejudice that se-
verely distorts the normal political process.** Parsing the language in
this way enables footnote four to reach minorities that are, “anony-
mous and diffuse”.?> Those minorities would be able to prevail upon
the Court to use heightened judicial review if they were found to be
sufficiently similar to the minorities to which the footnote refers. The
fact that they are not “discrete and insular would no longer be fatal to
their entreaties for constitutional protection and heightened judicial
review.”?¢

What we know about the drafting of the footnote supports this
type of reading. Professor Louis Lusky was Justice Stone’s clerk dur-
ing the term in which Carolene Products was decided. Based on infor-
mation to which his position made him privy, Professor Lusky has
written about the footnote’s drafting and purpose. According to
Lusky, Justice Stone’s first draft included the three scenarios set forth
in the final footnote’s last two paragraphs. Chief Justice Hughes re-
sponded to his colleague’s draft with the following query, “[D]oes the
difference [in the appropriate level of judicial review] lie . . . in the
nature of the right invoked?”?” According to the Chief Justice, “the
text [of the Bill of Rights and the Fourteenth Amendment] or any fair
interpretation” of that text “legitimizes extraordinarily intrusive judi-
cial review as implementing the intent of the Framers themselves.”?®
Justice Stone agreed with Chief Justice Hughes and added the final
footnotes first paragraph to answer the Chief Justice’s query. Justice
Stone offered the final footnote, according to Lusky,

not as a settled theorem of government or court-approved standards

of judicial review but as a spirit of Enlightenment . . . [I]t “did not

purport to decide anything; it merely made some suggestions for

future consideration.” On its face, it did no more than identify

questions — the right questions, to be sure, as history has shown but

mere questions nevertheless. It did not even pretend to cover the

entire field of major civil liberties concerns; such major areas as

24. But see Gabriel J. Chin and Randy Wagner, The Tyranny of the Minority: Jim Crow and
the Counter-Majoritarian Difficulty, 43 Harv. CR.-C.L. L. Rev. 65 (2008) (challenging the mi-
nority paradigm in analyzing the effect of de jure racial segregation in southern states where
African Americans were the majority rather than a minority).

25. Bruce Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713 (1985).

26. Carolene Prods., 304 U.S. at 152 n.4.

27. Lusky, supra note 23, at 1097.

28. Id.
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criminal procedure and church-state separation were untouched by
[Justice] Stone’s thesis and were treated only incompletely by [Chief

Justice] Hughes’s.?®

Justice Marshall’s treatment of women’s constitutional claims is
consistent with what Lusky claims footnote four’s drafters intended.
Laws that targeted liberty and the privacy included by way of a “fair
interpretation” of the Due Process Clause, legitimized [the] extraordi-
narily intrusive judicial review” to which Chief Justice Hughes re-
ferred. Laws that discriminated against women triggered the same
type of searching judicial review because women were similar to Jus-
tice Stone’s “national, . . . religious, or racial minorities” whose rights
to equal protection of the laws were sometimes violated based on
their minority status. Those cases assessing the constitutionality of
laws that took aim at the constitutionally-enumerated rights of poor
women as a minority group appear to rely on three of the footnote’s
four scenarios. The nature of the right to privacy justified searching
judicial review under Chief Justice Hug